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PREFACE 


This book is a serious attempt to set forth in moderate compass 
and with the greatest possible clearness the development of our 
ideas about the state and about government, beginning with the 
fifth century B.c. in Greece and extending as far as the end of the 
middle ages. The difficulties are great. Such an account should 
never lose sight of the growth of thought while engaged with the 
detail of its contemporary expression ; it should keep the history 
of political ideas in closest touch with the actual political develop- 
ments and the institutional growth, but without becoming a mere 
political or institutional history. It should also be perfectly clear, 
but with a clearness resulting not from avoiding the difficulties 
and technicalities of which political writings are full, but from a 
concise and well-ordered analysis of all essentials, expressed in 
the simplest and most straight-forward English. A book properly 
combining these qualities would be welcome to the special student 
and at the same time intelligible and helpful to the beginner in 
the subject. Conscious of these needs and difficulties, I have tried 
very hard to write such a book, but whether successfully or not, 
the reader must judge. 

A large part of the section on Greek political thought was in- 
cluded in somewhat different form in the series of Beecher Lectures 
which I had the honor to give at Amherst College in 1930, and por- 
tions of the medieval chapters were the basis of a series given at 
Boston in the Lowell Institute in 1931 ; but no part of the book 
has been printed till now. On the earlier part of it the criticisms 
of Professors W. S. Ferguson and C. J. Friedrich have been of 
great help to me, and in preparing the volume for publication, 
the assistance of Mr. George S. Pettee is gratefully acknowledged. 
I am grateful also to Harvard University for a grant^from the 
Milton Fund to further the work. 

C. H. McIlwa.;n 

Cambridge, Massachusetts , 

February, 1932 




TABLE OF CONTENTS 


fTWAPTFR PAGE 

L The Beginnings i 

11 . Plato 

III. Aristotle 50 

IV. Rome 102 

V. The Early Middle Ages 149 

VI. The Later Middle Ages ....... 201 

VIL Conclusion . . , . 364 

APPENDIX 

I. Absolute and Particular Justice 395 


IL Monarchy “Absolute” and Despotic, and Tyranny . 398 


Index 


40s 




THE GROWTH OF 

POLITICAL THOUGHT IN THE WEST 





THE GROWTH OF POLITICAL THOUGHT 

IN THE WEST 

CHAPTER I 
THE BEGINNINGS 

*‘Man is born free and everywhere he is in chains. . . , What\^^j% 
can make it legitimate?’’^ It is the central question of all 
political thought. For more than two thousand years men have 
been searching, as Rousseau searched, to find “if in the civil order 
(there can be any rule of administration legitimate and sure’’^® 
to discover how it can be that so many millions endure as so often 
they do the rule and even the tyranny of a single one “who has no 
power that has not been given him, and no strength to hurt them 
save in their own willingness to suffer it.” ® For such power to 
be legitimate must also be sure. Dominion if it is to be justified 
at all must be “a condition of rational nature” as Wycliffe defined 
it,^ and in reason permanent government must have a justification 
sufficient to explain the historical fact of its continuous existence 
among rational beings. “What is it that makes the state one.^ 

It is the union of its members. And whence comes the union of its 
members ? From the obligation that binds them. . . . But what 
is the foundation of that obligation?” ® There begin the differ- 
ences of opinion. At one extreme among the answers that men 
have given to this great question is thje absolute denial that reason 
gives the slightest justification for domination of any kind or in 
any degree exercised by one man or any number of men over 
others: all political superiority and all government are a mere 
usurpation of powers that can rightly belong to none. Such is 

^ Rousseau, Du amtrat soddlt Idv. i, chap. i. 

*Ibid., Liv. I, Introduction. 

* Etienne de la BoStie, Discours de la servitude voUntadrCt CEuvres complies, edited by 
L^n Feugfere, pp. 9-10. 

^ DomiBium est habitudo nature radonalis secundum quam denominatur suo piefid 
servicati. De Dominio DivinOj edited by R. L. Poole, p, 4. 

* Rousseau, Lettres icrUes de la montasne, lettre yi. 
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the answer of the philosophical anarchists like Bakunin. As an 
ideal attainable by beings equally perfect in mind and character 
such a theory must always have a strong claim upon the idealist. 
The noble ideal of the freest scope for the law within unhampered 
by the trammels of the coercive law without has always appealed 
to liberal minds, even to those who have sadly admitted that it 
is an ideal that can never be reached. It implies a perfection 
never yet attained by men and possibly never attainable. They 
see as St. Paul did another law” in the members, warring against 
the laws of the mind, and bringing us ‘Unto captivity to the law 
of sin”;^ and hence the searchers for the rationale of political 
relations among men have in most cases been forced to limit their 
horizon to “men such as they are” and to laws “such as they may 
be.” - But even within this more restricted sphere there has been 
the widest variance as to what is “the condition of rational na- 
ture.” “To one it is force, to others paternal authority, to others 
the will of God.” ^ Force alone is not enough for this. It must 
be a force justifiable by reason. Might must make right. And 
force to all save a few has never been accepted as the basis of 
pvemment “legitimate and sure.” It can neither explain nor 
justify the permanent political dominance of some over others. 
It cannot explain it, for even “the weakest,” as Hobbes said, 
has strength enough to kill the strongest^^ by stealth or m com- 
bination with others in like condition with himself.^ Nor can it 
justify submission an instant longer than the force is actually 
able to compel it. The bond then must be one of law of some 
kind, a vinculum jurisy and a people must be one held together as 
Cicero said by consent to law, juris consensu.^ But to what law ? 
the law of God, the law of a father of a family, a mere pact formally 
or informally accepted by the citizens, or something in some way 
compounded of some or of all of these .? And under such a law 
where does “rational nature” require that the dominant power be 
lodged j in a single ruler, in a few of the best or the richest, in all 
the people acting as individuals or as a corporate whole ?' And 
how does this “rational nature” prescribe that this power shall be 
exerased, wherever lodged .? May it be delegated, and if so, how, 

^ Rmmts, Vn, 23 . 

* Ronssea^, Du anOrat social, lav. 1, Introduction. 

Rouleau, Litres icrites de la monfame, lettre vi 

^ Lemafhm, part 1, chap. 13. 

Me FuMka, Lib. i, cap. xrv. 
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and to whom ; may it all be delegated or only a part, such as the* 
administration rather than the formulation of law ? 

It is in the successive answers to these and to cognate questions 
that we find the material of the history of political thought. And 
most varied these answers have been, a diversity usually to be 
explained by their close and constant connection with actual 
political developments ; but from the time when the restless curi- 
osity of the Greeks, in its search for a single principle underlying 
the universe, first turned their minds inward and began to examine 
the principles of human conduct as well as outward phenomena, 
the subject of political obligation in some aspect or other has 
furnished one of the most absorbing of the objects of human 
speculation. 

The beginnings of this speculation, it may be, are to be found 
long before the Greeks were interested in it, and certainly there 
were before that time long ages of actual government and even of 
government recorded in historical documents, but it was among 
the Greeks apparently that we find the first faint trickle of that 
particular stream of speculative thought upon the nature of 
political relations which has been flowing ever since over the 
European world and over all the lands whose culture is in origin 
European. 

With Greece then we must begin a history of our own political 
thought at least, and in Greece with the oldest surviving evidence 
of an interest in the life of collective man. 

At the outset it is worth remembering that our very word 
“political” comes from the Greek polis^ It was the Greek city- 
state that furnished the data for the first systematic thought of 
our race on “civil relations.” It conditioned the thinking of some 
of its most powerful and penetrating minds upon the perennial 
and still unsolved problems involved in these relations ; and even 
today, after the lapse of more than two thousand years of develop- 
ment and change, we can think of these in large part only in the 
terms that Plato and Aristotle formulated in contemplation of the 
political life of those small but intensely interesting centres that 
had taken form before the fifth century B.c. about the Aegean. 
Whatever our modern laws may be, Rome is the source of our 
jurisprudence, and whatever our form of government, Greece has 
furnished us the main outlines of our political science. And the 
fact that the details of government under modern conditions have 
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become so different from those peculiar to Aristotle only serves 
to bring into stronger relief their essential identity. 

A great master of Roman law whom we have recently lost has 
said that one of its chief merits as a study today arises from the 
fact that its mooted questions turn for the most part upon points 
that are strange to our modern everyday life.^ The same is true 
of the Greek speculations about the polis. We still use the term 

political.” We have not ceased to refer to the “body politic,” 
and even in the language “of the street” we mean by “politic” 
somewhat the same difference that a Greek must have had in 
mind between the rustic and the more sophisticated city dweller, 
though we should scarcely speak of a “public spirited” man as 
“politic” or call one wholly absorbed in his own private and 
selfish interests “idiotic” as he probably deserves. In like fash- 
ion, when we speak of a man as “civil,” or refer to another’s 
“incivility,” we are thinking in similar terms, though in a Latin 
form, and the same is true of “urbanity,” after the adoption of 
Christianity in Rome of “pagan,” and, among our own race, of 
“heathen.” 

But the differences between the ancient and the modem setting 
of these central principles are no less important than the identity 
of the principles themselves. This ancient city-state, with its 
5040 citizens as Plato would have limited it and a territory that 
Aristotle thought too large if you could not see across it, may be 
identical in what constitutes the essentials of its “good life” with 
our modem national state with perhaps a million of population 
where the Greek one had a thousand and a square mile of territory 
to its every acre; but if we are ever really to appreciate this 
identity it can only be by a corresponding understanding of the 
inevitable differences that size and other equally important points 
of dissimilarity must make in the operation even of like principles 
in the political life of a little community like Corinth or Megara 
just after the Persian wars and of a modem nation like the United 
States or modem Germany. Only by a thorough mastery of the 
fKculiarities of the ancient city-state can we ever come to feel the 
underlying sameness of their foundations and ours. It is the 
eternal character of these foundations that makes valuable for 
us the study of the Greek state and the Greek speculations con- 
cerning it , it is only by a consideration of the differences between 
^ P, F. dc dfoit foituiiftf 5® p, 5, 
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these states and our own that a true understanding becomes pos- 
sible of the great principles common to both. 

Possibly it was the very smallness of their units of government 
that led to one of the most characteristic of these differences 
between the Greek view of political life and ours. They made no 
such distinction as we do either between society and the state or 
between the state and the government. To Aristotle man is a 
‘Apolitical animal/’ but when St. Thomas Aquinas expressed the 
same thought for the thirteenth century he had to say Man is a 
social and political animal/’ ^ and Seneca had long before referred 
to him as socials animaL^ As puzzling to Aristotle as it seems 
exaggerated to us cooler Anglo-Saxons, must have appeared Rous- 
seau’s delirium on first putting to himself the question whether 
the arts and sciences had contributed to corrupt or to purify 
morals.® To Aristotle the idea of the state was less differentiated 
than to us. .. The state absorbed and included the entire collective 
activity of its citizens, a whole outside of which its members could 
not even be thought of, much less exist. Hence all social life is 
political life, possibly because in the city-state the political life 
was in fact so much more social” than with us. Every act of 
man, therefore, in so far as it affects others is to Aristotle a political 
act, and ethics is only a part or rather an aspect of politics. In 
saying that man is a “political” animal he meant much more 
than we should mean by political. St. Thomas did not really 
change his meaning by adding the word social; he only made it 
clearer to his own century and to ours. 

This concentration upon the polis as the be-all and end-all of its 
citizens may also be the explanation of Aristotle’s strange ignoring 
of international matters^ which has attracted attention and hostile 
criticisms ever since his day. Though he was of course acquainted 
with the Athenian Empire and had been the tutor of Alexander, 
to him the polis is -so nearly coterminous with society, its good 
life so nearly approximates the highest good, that everything 
beyond its sphere may be omitted in a treatise on politics without 
any serious loss. The interest of Isocrates in the states of Greece 

^ De Regimhu Principum, Lib. i, cap. i, 

^ De Clemeniia^ 3. 

•“Unable to walk for shortness of breath I sank down under one of the trees of the 
avenue and there passed a half hour in such agitation that when I arose t found the whole 
frtMat of my waistcoat wet with tears, though I had not been conscious of shedding any.” 
iJSeamd Letter to Mahsherbes,) 
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as a whole was as iniich greater than Aristotle s as his keenness of 

analysis of each seems inferior.^ 

It is evident that the first prerequisite to an understanding of 
the earliest thoughts of our race about politics is a thorough knowl- 
edge of the nature of the polls that conditioned those thoughts and 
of the public life its citizens lived within it. Thus and thus alone 
may we begin to understand the meaning of their own words and 
be able to go on from this to our later and most important task, 
an estimation of the significance of those thoughts for later ages 
including our own. 

Putting aside the interesting question of origins, we may then 
ask what were the chief characteristics of the Greek city-state. 
In the first place it was a community (KotvcDvm), a res public or 
in good old English, a true common weal or commonwealth. It 
had something in common with the local units familiar to us and 
our ancestors for a thousand years and more, what we still speak 
of — now usually without understanding why — when we put 
ourselves '‘on the country’’ to be tried by a jury "of the vicinage.” 
In the earlier history of our jury, before it was informed by the 
evidence of outside witnesses, it and the compurgators who pre- 
ceded it derived their importance from the fact that they embodied 
the common knowledge, common opinions, and common life of the 
little district from which they came. A suitor of an old English 
county court would probably have understood the "community” 
(jcotwrta) of the city-state far better than any modem city 
dweller, who usually knows nothing of his next door neighbor or 
of his doings and thoughts. "Among simple men,” as Mr. Zim- 
mem finely says,^ "far removed from the seat of government, and 
too poor and too busy to stir outside their native valley, neighbour- 
liness takes the place of citizenship.” Our forefathers would have 
understood something of this neighborliness as the Greeks did, and 
the knowledge of it has not yet disappeared in the country. But 
long before they were advanced enough to leave us any record of 
their thoughts our early English communities had lost, if they 
had ever had, another great characteristic that the Greek city 
retained to the end, its self-suflS.ciency (awap/ccca) or independence. 
Thus St. Thomas Aquinas had also to make it clear to his readers 
of the thirteenth century that Aristotle’s ideas about the polity 

^ MatMcfii, Les idies polUiques i*Iso<Tate (1925), especially chap, v. 

* Tke Greek 2d ed., p. 92. 
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might be applied to provinces (provinciae) as well as to cities 
{civitates) in a way that it is clear Aristotle himself would not 
have admitted, and the authors of the celebrated Defensor Pads in 
the fourteenth century tacitly applied all of Aristotle’s observa- 
tions upon the Greek polis to their own medieval dvitates or regna. 
Most cities had in fact by that time become subject to kings and 
emperors and the ''self-determination” so characteristic of the 
Greek cities could no longer apply to any but the larger unit of the 
province or the realm {regnum)^ save in the case of the few cities 
which enjoyed merum et mixtum imperium^ and only in part even 
to them. The latter, which flourished down to modern times in 
Italy and Germany, are probably the closest modern parallel to 
the Greek city-state with its communal and its independent life. 
But it could be shown that though they shared with it a certain 
measure of independence, other aspects of their social and political 
life were widely different. 

In most cases the munidpia had in fact lost some of the vivid- 
ness and vigor of their political life. It had become diluted by 
the loss of their separateness and independence. As Mr. Zimmern 
says again, "in all societies in all ages the law of the larger unit 
tends to be held in less esteem than that of the smaller, and progress 
consists in making the spirit of the smaller, with its appropriate 
ideas and customs, transmute and inspire the larger.” ^ Thus the 
Greek ideas of the polity tended to lose some of their sharpness 
when applied to the larger unit of the province, the realm, or the 
Empire, or later to our own huge modern nation-states. As the 
seat of government became more remote, so the government itself 
gradually became further removed from the every-day lives of the 
citizens. They found themselves engrossed in their private con- 
cerns more than in their public duties. It became increasingly 
hard to "inspire the larger unit with the spirit of the smaller”; 
political life became more stagnant; and what Plato calls the 
"art of drawing pay” lua-dapvrjrLK^ '’’^xyv) ^ was gradually re- 
placing the zeal for public service. Our word "politician” ought 
to be a good translation of the Greek politikosy but it is not — and 
why ? Such things as these make it easier to agree with Mr. Warde 
Fowler when he says that "The iroXig w as in fact, in most respects 
though not in all, a more perfect form of social union than the 
modem State, and its history, if we were more exactly informed 

1 The Greek Cammowwealthy zd ed., p. 98. * Republic, p, 346. 
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about it, would be relatively easier to understand/’ ^ The vivid- 
ness of the feeling of community, the approximation of neighbor- 
liness and citizenship, the living realization of a true res puhlica 
or comiiion weal, this was probably the deepest root from which 
the ancient polity drew its life. We need not inquire into its 
history, nor touch on the mooted question whether its unity 
originated in kinship or in contiguity. It was there, and the 
exceptional vigor of its political life was heightened by circum- 
stances probably more favorable than have ever existed in the 
world before or since. 

Never has there been so close an approximation as in the Greek 
city-state of the ‘‘political man” in the sense in which the Utili- 
tarians created their “economic man,” never has man been so 
completely a “political animal.” He had fewer temptations than 
we have to be anything else. Religion and worship did not, as 
they must now, draw^ him away from the affairs of his city, they 
involved for him no division of his loyalty between “church and 
state”; they were, on the contrary, probably more inseparably 
connected with his “political” life and activity than any other 
part of it, for the gods he worshiped — at least in the period when 
civic life remained most vivid — were not “strange gods” but the 
divinities who presided over his own fireside and his own city. 
We cannot think truly of Athena without thinking of Athens, nor 
can we understand Athens without Athena. The very establish- 
ment of their city and the constant preservation of its distinctive 
character and welfare the citizens attributed to the particular 
divinity who presided over it, and for that very reason the common 
worship of that divinity naturally came to be in their eyes at once 
the most striking manifestation of the common life they lived 

^ TIbs Cify-Stois ef Ae Greeks and Romans ^ p. g, — “It is the unexliausted vitality, the 
pmjQfflaeiit insiratioii, the eternal humanity of Greek political ideas which gives them their 
cdaim to !>e restudied and restated in our own time/’ John L. Myr^ The PoUUcal Ideas of 
tM Greeks (1027), p. 45. One cause of this vividness of the feeling of community in the 
Grerk dty -state was the fact that so many of the inhabitants — free as well as slave — were 
not dtiaims ; yet this was not the only cause, nor the main one. It was far deeper than 
tte- Making all allowances for the large proportion of these non-dtizens, the political 
units d Grm» still remain strikingly analler than our modem political units and their 
csaamon life far more intimate. It is easy to overemphasize the difference between antique 
and modem pfeical units ariang from the disproportion of citizens and readents. In 
MaMchusetts during the first half of the seventeenth century, for example, it may be 
doubted whetter the proportion of “freemm” to inhabitants was much greater than in 
Gwrfe ddtt in fhe time of Aii^otle. For the whole me<ff eval period m w^tem Europe 
and tiaase who would have bemi iiuduvkid within Aristotle’s delation ot a dtizen — one 

who lufcs and is mied in turn — were actually but a very small fraction of the inhabitants 
of my state. It wm tMs^ m dordit, which 1 ^ Bodiii to reject Aristotle’s definition. 
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within their little commonwealth and the surest means of preserving 
its distinctive character and institutions. 

So Plato, in the opening words of his dialogue on the Lawsy 
begins with the question, ‘^Tell me, Stranger, is God or a man sup- 
posed to be the author of your laws ?'* and Aristotle, in the part 
of the Politics in which he in like fashion is constructing the best 
state that conditions permit, is careful to provide not merely that 
there should be public meals and public education, but that the 
cost of divine worship should be borne by the whole state.^ 

But it was not religion alone that bound the citizen to his city. 
The folis was in a sense his home, for he never, at least in the later 
period of Greek development, allowed his household to draw him 
away from the every-day association with his fellow citizens. For 
him there was nothing quite comparable with the English love of 
home to keep him from the market-place where his real life was to 
be lived, and it was there that his days were actually passed. 
Women^s sphere might be the home, and silence their chief virtue, 
but his place was in the assembly or the market-place. A woman, 
says Aristotle, who was only as modest as a good man would be 
considered a chatter-box,^ and one of the bad features of extreme 
democracy is that the wives of the poor cannot be kept from going 
out of doors.® But for men he would provide in his best city a 
market-place far away from the general mart of commerce, an 
“upper market” not to be soiled by the wares of traffickers, 
reserved for the citizens alone, in which those men of virtue could 
spend their leisure time in talk,^ a place from which “all goods for 
sale are rigidly excluded, and all hawkers and hucksters with 
their yells and cries ‘and vulgarities. They must go elsewhere, so 
that their clamor may not mingle with and mar the grace and 
orderliness of the educated classes.” ® In such a market-place 
the talk, we may imagine, would be in large part “small-town 
talk,** and provincial and personal enough no doubt; but even 
today our own nearest approach to the symposia of the Greeks 
would probably be found not in our crowded cities but about the 
tavern stove, or in front of the “general store.** A “village 

^ PdUics, Bk. rV (old Vn) chap. x. Probably the most striking appreciation of the great 
importance of r«digion in the essential life of the city-state is to be found in Fustel de 
Coolanges, La ciiS antique, translated into English as The Ancient City, by Willard Small. 
In thi^ interesting and valuable book, the author possibly overrates the relative importance 
of the reKgious element, but it is desirable that its great significance should be emphasized. 

» in, cha^. iv. * PoUHcs, Bk. IV (old VII), chap. xii. 

^Pe^iUcs, VI, chap. xv. * Xenophon, Cyropaedia, I, 2, 5. 
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Socrates’^ is conceivable though not very likely to appear in our 
modem life; a city one can scarcely be imagined. For our own 
part we now incline to accept Maitland^s view of the actual crudity 
of our lowest local unit of the township in its early period, in pref- 
erence to the rather grandiose interpretation of the Germanic 
school of half a century ago; and to a certain extent the same 
admissions should probably be made for the earlier and the smaller 
Greek city-states. They may indeed, in Aristotle’s phrase, 
originally have come into existence merely to make life possible. 
But ^^they existed to make life good.” Some of them were by no 
means small in the period after the Persian wars ; and in all, the 
fact that, unlike our townships or our counties, they had no 
political superior tended to raise the personalities of their discus- 
sions far above the level of mere ordinary local gossip. Politics 
at all times have been personal and must always to a great extent 
remain so, however large the state. It was Aristotle’s view that it 


becomes too large just so soon as these personalities can no longer 
be based on immediate personal contact. In a sense its very 
'"pettiness” is its chief merit; and if it is borne in mind that the 
Greek city was no mere satrapy of a far away king, but an inde- 
pendent self-governing whole, we begin to see why the greatest 
political thinkers of all time were educated in such a school, small 
as it was; we fully understand for the first time what Aristotle 
really means when he says there can be no government where 
fnendship is impossible and no political life where no leisure exists, 
and we can appreciate his feeling that if a state becomes too large 
it ceases really to be a state. For to the Greek, the city consisted 
primarily in the union of its citizens. It was no mere territory 
with a government. It was far more than that. The government 
was no less than the sum of the political activities of its citizens, 
and Aristotle was warranted in calling it, as he did, ""a life” 
(o The life of the citizens was its life, and that life was more 

nearly the whole of theirs than men in the varied distractions of 
our modern time can appreciate without an eflFort. To a Greek 
audience there seemed no straining for eflFect in Plato’s famous 
figure m which he finds the mind of man depicted in the larger 
letters of the constitution” of the state. None but a moilxn 
man could dismiss this as a mere ""parallel ” or "" analogy.” It was 
something far deeper. The mind of the state and the mind of its 
atizen are identical - the macrocosm and the microcosm The 
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citizen is not simply the counterpart of the state, nor the staw^ 
him. He is the state in little. ^^The life of the state is the 
of the men composing it.^^ ^ There is some idealization here, of 
course, but to the Greek it was certainly neither meaningless nor 
absurd as it seems to have been to the utilitarian mind of Grote.^ 

There are other features of the city-state, less important perhaps 
than its communal character and its self-sufl&ciency, but not with- 
out influence upon Greek political thought. Among these are 
the economic connection of the urban and the rural part of its 
territory, and the actual relations economic and social between 
the various ‘‘parts” of its population, estimated in terms of birth, 
wealth, occupation, or their respective shares in the privileges of 
citizenship. 

Even in its mere physical aspect the Greek city-state has no 
exact counterpart in anything we know in modern times. Its 
territory included a rural and an urban part not distinguished 
from each other by any governmental line, nor always divided, as 
at Athens, by any physical one. It had some points in common 
with the medieval “nucleated village” and some familiar to us in 
the New England “town,” but it was, even considered as a mere 
local unit, not quite the same as either. As Mr. Warde Fowler 
again says, “The Athenian State comprised all the free people 
living in Athens, and also those who lived in the Attic territory; 
but these last had their political existence, not as inhabitants of 
Attica, but as Athenians, as citizens of the of Athens.” ® It CC 
is their ^‘political existence” that chiefly interests the student of 
political thought and this particular relation of the people to the 
soil had much to do with the emphasis always put in Greek thought 
upon the people rather than upon the territory of a state. So 
conceived the state of Athens was the sum of Athenian citizens, and 
her “constitution” the outward form of their corporate political 
life : it was no mere collection of territorial laws imposed by the 
state upon the residents within her boundaries, or within distinct 
sub-divisions of her territorial area. Solon’s famous four classes 
were divisions of the people, not mere sections of the inhabitants,^ 

Obviously the details of these constitutional arrangements and 

^ K. L. Nettleship, Lectures on the Republic of Plato ^ p. 68. 

* Plato and the Other Companions of Sokrates, vol. iii, pp. 46, 123 ff. 

* The City-State of the Greeks and ^manSf p. 8. 

* Cicero gives an interesting account of these territorial aspects of the andent dty-state. 
DeLegibus^U^Z^ 
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O'f tlicir growth even in the niost importa.iit of the states of Greece 
iniist he left to the constitutional histooan. At the sanie tune 
they are an important part of the data from which we must recon- 
struct and attempt to explain one of the most significant and most 
difficult of the chapters in the history of political speculation- 
Without a comprehensive and an exhaustive knowledge of Greek 
history and Greek constitutionalism all hope of an understanding 
of Greek political thought is utterly vain. 

For it is only after an open-eyed study at first hand of these 
details that we can expect even gradually to obtain for ourselves, 
and not as a mere echo from someone else, some appreciation of 
the essential life of the state that gave these details of government 
and administration their practical vitality and their influence 
upon the thought of the future; and such an appreciation is 
the only sufficient justification of the study of the variations of 
political experience and reasoning in any part of the world’s history. 
Possibly we may not reach the same conclusions in all points as 
Aristotle, but we must follow the same general method he adopted 
when he examined more than one hundred and fifty actual con- 
stitutions in attempting to set forth the general principles under- 
lying any. It is the greatest mistake to assume, as is sometimes 
done, that Aristotle in his theory of the state was entirely empirical. 
In all political thought there is hardly to be found a great figure 
more deductive in method than he, but it was a deduction from 
principles which had themselves been reached only by the most 
patient search into actual political conditions. And Plato even, 
who has been classed as the most deductive of all political philos- 
ophers, based his deductions upon a knowledge of Greek law and 
institutions that was almost encyclopaedic, as examination of his 
Laws will clearly show. 

If, then, we are to understand the state as Plato or Aristotle, as 
Xenophon, or Thucydides, or Isocrates conceived it in essence to 
be, we must as our first task approach as nearly as now we may to 
their knowledge of what it actually was. The one characteristic, 
among the many they saw in the actual life of existing city-states, 
that seems to have struck them all as the most persistent and funda- 
mental was the common life of the people ; and so to Aristotle the 
necessary definition of any state comes to be ‘‘a community of 
dtizens united by sharing in one form of government,” ^ or as put 

^ FdiHcSt m, 3, p- 1276 b. 
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in more ideal terms, community of well-being in families and 
aggregations of familiesj for the sake of a perfect and self-sufficing 
life,” ^ while a great mass of people such as Babylon^ s population, 
though contained within a single wall, appeared to him to be '^a 
nation rather than a state,” ® Corinth and Megara would not be 
one just because one wall surrounded them both, and even if one 
could enclose the whole of the Peloponnesus within such a wall, 
he could never thereby make it a ‘‘city.” Plato also says, “so 
long as the city can grow without abandoning its unity, up to that 
point it may be allowed to grow, but not beyond it,” ® and the same 
idea lies behind the moving words that Thucydides puts into the 
famous funeral oration of Pericles, though the actual ideal of 
government was widely different from Plato's or Aristotle's.'* 

^ To all these the actual states of Greece were and every true 
state must be “not an organization but an organism,”® but no 
organism in the crude physical sense posited by Bluntschli: “It 
is a moral organism.” ® 

It is clear, however, that if we are ever to penetrate to the full 
meaning of their words we must know something beyond the mere 
political facts upon which Plato and Aristotle reasoned. We must 
add to that knowledge some understanding of the sources and 
principles of the general philosophy of which their politics formed 
a necessary and important part. This is the second great pre- 
requisite to the study of Greek political philosophy. 

The earliest Greek thinkers of whom any record remains looked 
to the external world for the central principle of all things, and 
even if our scanty knowledge of them were greater than it is, we 
should probably not be able to trace to them the first appearance 
of connected thoughts about the state. These could emerge only 
after man himself had become an object of intellectual curiosity 
and his conduct in isolation or in society. But by the fifth cen- 
tury B.c. these newer objects of thought had so come to dominate 
it all that Protagoras of Abdera, the first of the well-known 
Sophists so-called, born probably between the victories of Mara- 
thon and Salamis, in his famous aphorism, “Man is the measure 
of all things,”^ was apparently giving concrete expression of a 

1 IbH.^ m, g, p. 1280 b. » RtpuhliCy IV, p. 423. 

*IbU.y m, 3, p, 1276 a. * Thuoydides, Bk. II, dhap. 35 ff. 

* Biitdier, Some Aspects oj the Greek Genius, p. 52. 

•A. C. Bradley, Ari 5 ioile*s Conception of the State, Eellemca, p. 210. 

^ Plato, Theaetetus, 152. 



view already widely current.^ The Sophists seem to stand for a 
transitional period in Greek philosophy in general rather than for 
any particular system of thought, some individuals to whom the 
name was applied inclining to one, some to another of the theories 
of the universe already known. They may have belonged, as 
Grote thought, to no single school, but at all events they all shared 
to a considerable degree the general intellectual tendencies of 
their time, the most striking of which was its subjectivism. In 
the more extreme this developed into a thorough-going skepticism, 
as in Gorgias of Leontini in Sicily, who taught that nothing exists, 
that if it did exist it would be unknowable, and that even if it 
could be known, such knowledge could never be communicated.^ 
From the devastating efiFects of so complete a skepticism no branch 
of the traditional beliefs of the Greeks was immune. It tended 
utterly to upset the accepted views of the origin of the laws of 
gods and men and to undermine the sanctions of both. Laws are 
to be found indeed, but they differ from city to city and from 
country to country, some even enjoining what others forbid. 
Such laws can be neither commands of the gods nor manifestations 
of any principles seated in the nature of man: they are mere 
conventions artificially created at given times or places to meet 
particular needs. Such was the view prevalent among the Sophists 
on the nature of law, though they were not always in agreement as 
to its authors, some believing it to be the result of a mutual com- 
pact among the many weak to protect them against the masterful 
few who by right of might ought naturally to dominate them. 
Others would have defined it as they defined justice to be the right 
of the strongest, as Thrasymachus does in Plato’s Republic} All 
agreed, however, in denying that law was according to nature. 
Two examples may serve to illustrate their views on these impor- 
tant questions, each from a dialogue of Plato, who is, of course, 
not^ an entirely sympathetic reporter. Possibly the clearest of 
all is in Plato’s Gorgias, where CalHcles is made to set forth the 
views of some at least among the Sophists, in the following words • 


Bmt ^ tte per^ Pn the time of Socrates] men gave up inquiring into the works of 
and diverted their attention to poKtical science and to the virtues 

^ Aristotle, De Pariibus Animalium, Bk. I, chap i p 

tonAtioa by Ogle. i, p. 042 a, 

» S^s Adtmus MaOumatkas, VIX. 65 ff., extracts in Ritter et Preller ffir- 

&aaaf. 7th ed., pp. 188-191 ; Zeller, A Sisloty of Creel from 

Ae^KaPertodioOe Time of Socrates. English translation, voL ii, p. 451 ff. 
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. the truth is, Socrates, that you, who pretend to be 
engaged in the pursuit of truth, are appealing now to the popular 
and vulgar notions of right, which are not natural, but only 
conventional. Custom and nature are generally at variance with 
one another. ... By the rule of nature, that only is the more 
disgraceful which is the greater evil — as, for example, to suffer 
injustice ; but by the rule of custom, to do evil is the more disgrace- 
ful. For this suffering of injustice is not the part of a man, but of 
a slave. . . . The reason, as I conceive, is that the makers of 
laws are the many weak; and they make laws and distribute 
praises and censures with a view to themselves and to their own 
interests; and they terrify the mightier sort of men, and those 
who are able to get the better of them, in order that they may 
not get the better of them ; and they say, that dishonesty is shame- 
ful and unjust ; meaning, when they speak of injustice, the desire 
to have more than their neighbors, for knowing their own inferi- 
ority they are only too glad of equality. And therefore this seek- 
ing to have more than the many, is conventionally said to be shame- 
ful and unjust, and is called injustice, whereas nature herself 
intimates that it is just for the better to have more than the worse, 
the more powerful than the weaker ; and in many ways she shows, 
among men as well as among animals, and indeed among whole 
cities and races, that justice consists in the superior ruling over 
and having more than the inferior.^’ ^ 

A somewhat different but equally interesting view is expressed 
by the Sophist Thrasymachus in a well-known passage of the 
Republic: . . each government has its laws framed to suit its 

own interests; a democracy making democratical laws; an auto- 
crat, despotic laws; and so on. Now by this procedure these 
governments have pronounced that what is for the interest of 
themselves is just for their subjects ; and whoever deviates from 
this, is chastised by them as guilty of illegality and injustice. 
Therefore, my good sir, my meaning is, that in all cities the same 
thing, namely, the interest of the established government, is just. 
And superior strength, I presume, is to be found on the side of gov- 
ernment. So that the conclusion of right reasoning is that the same 
thing, namely, the interest of the stronger, is everywhere just.” ^ 

^ Pp. 482-483. The translation is Jowett’s. See also pp. 49I-4Q2. 

*Pp. 338-33Q» translated by Davies and Vaughan. The well-known passage in the 
Clouds of Aristophanes seems intended to attribute to the Sophists a similar view of justice : 

“What is justice? There’s no such thing. . . , How I No such thing as justice? No; 
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In the dialogue which follows, Socrates finally manages so to 
entangle the Sophist in contradictions that he goes away in a huff, 
but at this point Glaucon and Adeimantus, professing to sympa- 
thize with the views of Socrates but to be unsatisfied by his reasons 
for them, demand a further justification, and in doing so themselves 
disclose opinions which Plato clearly desires here to present as 
views accepted generally by his own contemporaries. For this 
reason, if for no other, these views are of unusual interest to the 
historian of political thought. So Glaucon says, *^To commit 
injustice is, they say, in its nature, a good thing, and to suflFer it 
an evil thing; but the evil of the latter exceeds the good of the 
former ; and so, after the two-fold experience of both doing and 
suffering injustice, those who cannot avoid the latter and compass 
the former find it expedient to make a compact of mutual absti- 
nence from injustice. Hence arose legislation and contracts 
between man and man, and hence it became the custom to call 
that which the law enjoined just, as well as lawful. . . . Such is 
the current account, Socrates, of the nature of justice, and of the 
circumstances in which it originated.’* ^ 

If such theoretical views as these were accepted generally as 
Plato intimates, it probably resulted, as it has usually resulted, 
from experience of existing conditions. To Callicles nature proves 
the right of the strongest, not only among individual men and 
among animals, but among whole cities and races.*’ 

. We Athenians will use no fine words,” Thucydides 
reports the Athenian envoys as saying to the magistrates of Melos 
in 416 B.C., *‘. . . you and we should say what we really think, 
and aim only at what is possible, for we both alike know that into 
the discussion of human affairs the Question of justice only enters 


IS It? With tlie immortal gods. If it be there. How dbanc’t it Zeus himself escap'd 
For te uaaatural deeds to his own father?" A remarkable passage in Xenophon's Memo- 
fMm smns to show that somewhat the same view was shared by no less a person than 
Pemles. Ae qti^tkai of Aldbiades as to what law is, he answers, “All those regulations 
are Mws, whiA the people, on meeting together and approving them, have enacted, directinff 
wMt wt ^3Puld do and what we should not do." But if these enactments prescribe bad 
or if a few eoact them for the many, what then ? “ Everything,” answers Pericles 
winch powa: in a state, on determining what the people ought to do ha^ 

^ “whatever a tyrant in authority prescribes, is also called a 

mw^ no passage among the Greek sources comes closer to a statement of the 

moitem ai sovereignty than this. But if so, Aldbiades pertinently asks, “what is 

form kwksm^?" » Wh^ I was your age,” answers Perides, “I was very acute at 
dssqinHte” “Would that I had conversed with you. Perides. at the 4ne whai 
TOB iMst acute m chsm^ing aich topics!" MemorabUm, I, 2, 40-46 
'‘Pp. trandated Davies and Vaughan. 
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where the pressure of necessity is equal, and that the powerful 
exact what they can, and the weak grant what they must.” ^ 
for the Gods, we expect to have quite as much of their favour as 
you ; for we are not doing or claiming anything which goes beyond 
common opinion about divine or men^s desires about human 
things. For of the Gods we believe, and of men we know, that by 
a law of their nature wherever they can rule they will. This law 
was not made by us, and we are not the first who have acted upon 
it ; we did but inherit it, and shall bequeath it to all time, and we 
know that you and all mankind, if you were as strong as we are, 
would do as we do.” ^ 

Callicles, therefore, probably was no more cynical in theory than 
the Athenians in action, and Machiavelli in his Discotsi drew no 
more of his keen and callous maxims of political conduct from the 
Italy of his day than did this Sophist from the practices of his own 
time. 

What these practices had thus taught the Sophists about jus- 
tice, an ever increasing knowledge of distant cities and races” 
seemed also to teach them about law. To the many who believed 
with Heracleitus that “nothing abides” there was little strange 
in this, and even to those who accepted the unchangeableness of 
the physical world, the striking contrast between this fixity and 
the endless varieties they found among men’s laws and customs 
were a proof that the latter must be against nature and the result 
of mere convention. The history of Herodotus is filled with 
descriptions of such “outlandish” customs, and Aristotle mentions 
the strange rule of common ownership of land said to exist among 
some of the barbarians.^ If law were natural, it would be every- 
where the same. If one law were according to nature, anything 
that enacted the opposite could not be, and yet such differences 
between existing laws are actually to be found. 

The Sophists’ solution of this dilemma is the one to be expected 

^ Bk, V, chap. 89. Jowett^s translation. 

* Bk. V, chap. 105. These cynical words are of course those of Thucydides alone, but 
there is no reason to believe them to be essentially different in tone from the ones actually 
used by the Athenian envoys. 

** As to the speeches which were made either before or during the war, it was hard for me, 
and for others who reported them to me, to recollect the exact words. I have therefore 
put into the mouth of each speaker the sentiments proper to the occasion, expressed as I 
thought he would be likely to express them, while at the same time I endeavoured, as nearly 
as I could, to give the general purport of what was actually said.'* Thucydides, I, aa. See 
The Speeches oj Thucydides, by R. C. Jebb, in EeUenica, p. a66 ff. 

» n, s. 
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from the subjective and even skeptical character of the general 
thought of the time in which they shared, a solution that every 
addition to their knowledge of the non-Greek world seemed to 
corroborate 5 and in the view of some of them that human laws 
are the result of human compact, they anticipated one of the most 
important of the political ideas of the later Middle Ages and 
modern times. Their general conception of the nature of law 
2.ppears clearly in the Platonic dialogue Mtnos^ in which the 
interlocutor opposes to the view of Socrates that law is the dis- 
covery of that which is, the obvious fact that neither do the same 
persons always have the same laws, nor dilFerent persons always 
different laws,*' in proof of which he cites, among other instances, 
the sacrifice of human beings by the Carthaginians as a holy and 
lawful act though condemned in Athens as unholy and against 
law. ^'What else can law (vdfto?) be,” then, he asks, ^‘if not 
[merely] the things established by law (ra vofiiiofxeva) ?” But, 
answers Socrates, if I asked instead what is gold, you would not 
inquire, what kind of gold. For gold cannot differ from gold, so 
far as it is gold. Nor can law differ from law, in so far as they 
really are law. Law, (ro/xos) therefore, cannot be merely the sum 
of existing legal rules (ra Fo/xtl^dficm), for some decrees are good 
and some evil, but law cannot be evil. Hence all decrees cannot 
be law, but those only that are good and consonant to law in its 
true sense. Law, then, is the discovery of a good that exists, it 
can be discovered only by those who are wise, and such above all 
are statesmen and kings, whose writings relating to the state men 
generally call laws. But it is the decrees only of the good and the 
wise that we may rightly call laws, and one that is not right (pp66v) 
we shall no longer call lawful (vofUfiov) ; it becomes unlawful” 
‘‘Therefore in all writings concerning the just and the 
unjust, and in general concerning the regulating of a city and the 
manner in which it is needful to administer it, while the right 
(to ufSm) is a kingly law (vojtio? ^ocriXiKos) the wrong is not . . . 
for it is unlaw.” ^ 

This dialogue sets forth in clearest terms not only the view of 


1 Mims^ cap. IX, p. 317. Tibe dialogue is generally believed to be no authentic work of 
PktOa md Stallbanm, on grounds of content as well as of style, condemns it in unmeasured 
tarns. Plato’s it may not be, but the whole line of argument seems Platonic, and its dis- 
cukIot of the important difference between ‘Uaw” and “laws” is of the greatest significance, 
and, as Dean Pound says, “ gives us a due to the juristic problems of the time.” An Intro- 
k} ike PMhsopky of Ijm^ pp. 24-25. 
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law prevalent among the Sophists, but the reaction from the ex- 
treme subjectivism underlying that view for which the name of 
Socrates seems to stand in the history of Greek philosophy.^ Pos- 
sibly that reaction may also be seen in the Antigone of Sophocles, 
in the famous antithesis between Creon^s statement that *^whom- 
soever the city may appoint, that man must be obeyed, in little 
things and great, in just things and unjust,’’ ^ and the passionate 
cry of Antigone in answer: . it was not Zeus that had pub- 

lished me that edict ; not such are the laws set among men by the 
Justice who dwells with the gods below; nor deemed I that thy 
decrees were of such force, that a mortal could override the un- 
written and unfailing statutes of heaven. For their life is not of 
today or yesterday, but for all time, and no man knows when they 
were first put forth. Not through dread of any human pride could 
I answer to the gods for breaking these/^ ® The awful doom of 
Creon in the tragedy would seem to indicate that the sympathies of 
Sophocles were on the side of the “higher law” upon which An- 
tigone relied. So, without doubt, were those of Socrates.^ But 
Socrates himself left no written word, and aside from the profound 
statements in regard to law and justice and the nature of society 

1 “Socrates became the first to raise the problem of universal definitions/’ Aristotle, 
Meiaphysicst Bk. XllI, chap, iv, p. 1078 b., translated by W. D. Boss. He “gave the 
impulse to this theory.” Ibid.^ Bk. XIII, chap, ix, p. 1086 b. His view of the universal 
character of law and justice is further illustrated by his colloquy with Hippias as reported 
by Xenophon in the Memorabilia, 4, 4, 19, in which he attributes to the gods those imwritten 
laws which men everywhere obey. 

* Lines 666-667, translation by Jebb. 

“Lines 450-460. Aristotle quotes this passage in illustration of the difference between 
a particular law (Z 5 tos vbfios) and the common law {kolv6s vb/jos) which is according to 
universal nature (/card <f>b(np), Rhet., I, 13, § 2, cited by Jebb. In another passage the 
same extract from the Antigone is adduced to illustrate the superiority over written laws 
{yeypaiLiikpoi) of equity (rd brieiKhs), that gammon {kolvos) law which “ever remains and 
never changes because it is according to nature” (/card 4>bo-w y&p koTUf) ; whereas the writ- 
ten law often changes. Rbet., I, 15, § 6. 

In interpreting these identifications by Aristotle of natural with common law it must be 
borne in mind that Aristotle’s particular puipose in the RJieioric is merely to set forth the 
artifice useful to a pleader. It is the practical effect on a large popular jury that he has 
in mind and his whole statement is colored by this, but it is none the less significant that he 
should have thought that such an appeal might secure a popular response. There must 
have been a fairly wide-spread popular acceptance of these views if it was ever advisable to 
appeal to them in addressing a jury of some hundreds of Athenians. The pleader, of course, 
diould make his appeal to ideas which were the direct contrary where his case required it. 

Probably our most conclusive evidence of this is to be found in the Apology, the 
Cr^, and the Pkcedo of Plato, together with the Memorabilia of X^ophon ; in which the 
trial and death of Socrates are described. For Hm it was not permissible to evade the 
penalties even of a bad law if enacted by duly constituted authority, but if it were an 
evil law, a good man might not obey it with a safe conscience. It was the same with 
Sophocles. Antigone suffered death for her breach of Creon’s decree, but her punishment 
was light compared with his. 
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and the state ascribed to him in the Platonic dialogues, surviving 
evidence would rather lead us to think him less concerned with the 
political side of human conduct than with the merely ethical ; yet 
there are grounds for the view that it was no other than he who 
laid the broad foundations upon which the great political structures 
of Plato and Aristotle were built. In defense of the Sophists 
Grote has pointed out ^ that the debt owed them by Socrates was 
very great. In a sense it was by a reliance on their own principles 
that he was able to go beyond them, and it is common knowledge 
that his enemies applied the very name of Sophist to him. In 
fact it seems that he accepted the dictum of Protagoras that man 
is the measure of all things, but that for him it was man rather 
than While admitting the right of self-consciousness to be 

heard, its evidence was valid only because it was a consciousness 
common to mankind. To the skeptical Sophist what each man 
sees is the only truth possible for him, and there can be no norm 
by which we can decide between this and its opposite when seen 
by another. For to him not only is man the measure of all things, 
but each man is the only measure. 

It was the task of Socrates, as Schwegler says, through this 
principle of free-will and self-consciousness to recover for mankind 
by the same means by which the Sophists had destroyed it, a 
veritable world of objective thought, *'to set in the place of empir- 
ical subjectivity absolute or ideal subjectivity, objective will, and 
rational thought.” ® This meant to reassert the positive value 
and universal application of human ideas of justice and law, on 
the evidence of human reason. 

If such were indeed the real contribution of Socrates to the de- 
velopment of political thought there could in his day scarcely have 
been a greater. We may be unable, on the available evidence, fully 
to share the certitude of Schwegler on these points, or further to 
believe that Socrates — or indeed even Plato and Aristotle after him 
— entirely succeeded in overcoming the persistent dualism of the 
knower and the known ; but their mighty effort to do so must stand 
for all time among the greatest achievements of the mind of man. 

^ ^ Gfmx, dsap. 67. 

» wi» m thfe matter seans to f oSow Socrates and Plato, says that it is the dis- 

tiiiMdtiFe inaA of the virtiKms man that he has the power of seeing the truth in all 

is, as it me, the ^andard and measure of thin gs- Eth. Nic., Book TTt] 
11,1113 a. Se« also IWi., Bk. X, p- 1176 a. * 

• EiMmy ipf PMiwfky, translated by Stirling, p. 38. 
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jurists preserved in Justinian^s Digest come a large number of 
writers whose works here and there illustrate the state of contem- 
porary political thoughtj poetSj historianSj and moralists^ but none 
seem to contribute much that is actually new with the possible 
exception of Seneca, who died by his own hand at Nero’s order in 
65 A.D, His writings may be considered as the highest and the 
completest statement of Stoic views regarding the state in the early 
imperial epoch, but there is little in them to indicate much sig- 
nificant advance beyond his predecessors except perhaps his elabo- 
ration of the idea of the primitive innocence of mankind in the 
early ages of the world before there were states or other forms of 
dominion over men or external things. His belief in such a con- 
dition involved a further theory of the later degradation of man- 
kind and the growth of certain human institutions either as a 
result of this fall from innocence itself or as the outgrowth of a 
coercive power which that fall made necessary.. In Seneca, then, 
we have apparently the earliest complete surviving expression 
of some theories that later played a very considerable part in the 
historical unfolding of political thought. We have, for example, 
in the idea of a state of men’s primitive innocence and their sub- 
sequent loss of it, a theory which in the hands of later Christian 
writers might easily be combined with the Biblical account of the 
fall of Adam to color all their thinking about the state, slavery, 
and property during the early middle ages. The profoundest of 
the results of this tendency and one of the earliest, was the added 
emphasis which in time was placed on the difference not merely 
between the jus naiurale and the jus civile, but even between the 
jus naiurale and the jus gentium?- 

Many, possibly most, of the jurists of the second century A.n. if 
Gains may be considered typical of them, seem still to adhere to 
a contrary view, and identify the philosophic law of nature and 
the actual yW gentium; but a generation later Ulpian and others 
set forth in unmistakable terms the idea, not merely that the two 


^ Cicero had emphasized the first of these differences and Hildenbrand. argues convincingly 
that he had distinguished scarcely less clearly between Xh^jus naiurale and the jus gentium. 
Geschichte uni System der JRechls- imd StaatspkilosophUj pp. 560-581, especially pp. 572-577. 
Such a distinction would be a natural result of the subjectivism which Stoic doctrine shared 
with oppoang schools of thought. If this distinction tended to disappear among the Roman 
jurists, as the later evidence of Gaius nught seem to indicate, this must have been in part 
the result of factors in Rome extraneous to Greek philosophy, the outcome of local conditions, 
rather than a mere deduction from the original doctrines of Stoicism, which in some of their 
aspects would seem to discourage instead of to favor such a tendency. 
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are distinct, but that theyi^x gentium was of later historical origin 
and its actual content the result of strife and war.^ It was the 
views of Ulpian rather than of Gains that later jurists followed 
on this point, as the Institutes of Justinian show, with the result 
that the weight of the Roman law was ultimately added to the 
influence of the philosophic views of Seneca to combine with 
Genesis in forming the theories generally accepted in the earlier 
middle ages on the question of the origin and nature of social 
institutions such as slavery and government. 

Here and there among the early Christians leanings are to be 
found in the direction both of communism and anarchy, which 
must have been strengthened by a view like Seneca^s that man- 
kind while still uncorrupted knew no dominion of one man over 
another, political or economic, and later Roman legal writers 
tended in part to confirm it in theory if not in practice. The 
result was that these human institutions came to be regarded as 
the result of sin, and it was possible for some to go even farther and 
regard them as sinful in themselves. At least they were not origi- 
nal. They had a historical origin. They were man-made all of 
them, and if they have a divine sanction it is at most only as a 
remedy for sin. The sinless had not needed them and never do 
need them. Thus it appears that Seneca’s ideas, though Stoic in 
origin, tended at a later time to veer around through this idea of 
the fall of man toward a view not unlike that of the older skeptics, 
that the state is not a natural but a conventional thing; and 
Seneca’s writings indicate one of the streams that later united 
in the thought of the early Church fathers to form the usual 
view of the early middle ages, that slavery is only an external, 
accidental status, historical in origin, and against nature in 
character; that government may not be far dilFerent from it in 
origin at least ; and that private property ought to be limited to 
the use of external goods, charity to be enforced as a duty, and 
poverty encouraged as a virtue. Seneca’s view is in some ways 

* It K scarcefy afe to assume, as is usually done, that the identification of thejMj naturale 
^ tb&jmsgefUmm because made by Gaius, mmi be typical of his time even for lawyers. 
M IS true, las tobook of law was the one most used, but its popularity did not result from 
tBC few graMjl ^temmts on th&jus gentium with which it begins, but from the masterly 
wmnMij Qi tktpts cizafe which constitutes all the rest. These opening statements about the 
jm My I»t be of greater significance than the lip-service to the law of nature in 

wto & Fre^A Poltoji aptly calls “ the ornamental part” of Blackstone^s Commentaries 
wecafa the author’s comidete acceptance of the doctrine of the omnipotence of 
Sweqpang gmeralimtions on this subject, such as Sir Henry Maine’s, are based 
aftor al upon omtempcffiary evidence very anall indeed in amount. 
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Strangely like Rousseau’s Discourse on the Origin of Inequality 
among Men} 

The philosophic basis of Roman law is Greek and it was laid in 
the Republican period, but the particular principles of the law it- 
self are Roman, worked out step by step with patient thoroughness 
by generations of magistrates and jurists. As the poet says of the 
English constitution they were “broadening down from precedent 
to precedent,” slowly expanding to meet changing social and 
economic needs in a sure and gradual development scarcely 
matched in the whole history of human institutions for the length 
of the process or the permanence and solidity of the result, “It 
may be said that the Romans have fixed for all time the categories 
of juristic thought.” ^ Cato might have boasted of the permanence 
of Roman private law with even more justice than he did of the 
Roman Republic and for the same reason : it was established not 
by the genius of one man but of many, nor for the life of one but 
for ages. The Greek genius produced a theory of the state and 
of law, Rome above all developed a scientific jurisprudence ; but 
aside from its contributions, to political philosophy she added but 
very little. A permanent legal system such as Rome’s or Eng- 
land’s must be a gradual evolution, a conservative development 
based on precedent, and the work of innumerable hands, the 
product not so much of individual genius as of collective adminis- 
trative ability, and of this the brilliant restless mind of Greece 
seemed impatient. It is dangerous to generalize about raci'af 
characteristics, and Greece had little chance to develop the polit- 
ical solidarity necessary for a great permanent system of juris- 
prudence. Particular states like Athens, and probably others if 
we knew more of them and their institutions, had gone some dis- 
tance in that direction, but it is the fact, whatever the reason, that 
Greece produced, and in the circumstances could produce, nothing 
comparable with the Praetor’s edict, Rome certainly produced no 
political philosopher comparable with Aristotle. Greek political I 
philosophy — whatever the reason may be — was largely the work 
of exceptional individuals ; the Roman constitution was the work- 

1 For a brief but adequate account of Seneca’s political ideas, see Carlyle, A Sistory of 
Mediaeod Political Theory, vol. i, chap. ii. Dr. Carlyle points out one important difference 
b^een Seneca and the ideas of the eighteenth century. For Seneca the primitive condition 
of mufrin d was one of innocence rather than perfection, an undeveloped stage of culture 

to whidi it was certainly not posable and probably not desirable to return. Op. cU., pp. 23- 
24. 

* E. Cuq, Les insUtuiions juridiques des 2d ed., vol. i, p. xxiv. 
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ing systeiB of a capable people ; and naturally the former tended 
to emphasize aristocracy; the central principle of the latter was 
the sovereignty of the populus. Rome’s influence upon the growth 
of political thought is thus radically different from that of Greece, 
but it is in its way scarcely less important. 

From what has Just been said, it is evident that we must expect 
to find among the Roman juristic writings the evidence of what 
men were actually thinking about the state, rather than any 
striking innovations or important individual contributions to that 
thought. And this is especially true of the first important jurist 
of the classic period of Roman law whose work has survived in 
its original form. Gains was no original thinker, he was not even 
a great jurist, but he was what is probably more important for our 
search, the author of the best concise handbook of existing law, and 
the most popular one of his day. For this reason his statements 
may perhaps be a more trustworthy indication of the current polit- 
ical ideas underlying the law of Rome in the second century a.d. 
than the novel generalizations of keener minds. Whatever any 
people itself has established as law for it,” Gaius says, “this is con- 
fined to it alone and is called thtjus civile ^ as a kind of law peculiar 
to the state; whatever, on the other hand, natural reason has 
established among all men, this is observed uniformly among all 
peoples and is called the jus gentium^ as a kind of law which all 
races employ. Auid so the Roman people employ a law partly 
peculiar to themselves and partly common to all men.” ^ The two 
divisions of jW made here are according to origins, but he proceeds 
to make a further classification of it as it exists in Rome, on the 
basis of the source of its authority, into leges^ plehiscitay senatus 
consulia, constitutiones principum, edicts of magistrates having 
legal authority to issue them, and the responses of the learned in 
the law. he further says, “is what the populus commands 

and has established,” a plebiscite is now what the plehs commands 
and has established (the populus being all the citizens, the plehsy 
all except the patricians), but only since the passage of the Lex 
Hortensia which gave it binding force equal to lex. What the 
Senate ordains likewise “gains the position of lex {legis vicem 

1 Gains, InmnUrntes, i , i . . . « quod qnisqne populus ipse sibi jus constituit, id ipsius 
est Tocaturque jus civile, quaa jus proprium dvitatis ; quod vero naturalis ratio 
lator mmes IwniMs constituit, id apud omnes populos peraeque custoditur vocaturque jus 
^nliiiin,qmaqTO|ureomnespitesutu^^ PrimlusitaqueRomanuspartiinsuoproprio 

{®XteO. cnMBBQl CiiTmftfTn hfimmiiTn j“me UtitUT.** ’ 
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oftinet) — though this has been questioned;” and a constitution 
of the Princeps is what the Emperor by decree, edict, or letter, has 
ordained ; ‘‘nor has it ever been doubted that this should hold the 
place of lexy since the Emperor himself receives his imperium by 
a lex'^ (nec umquam dubitatum est, quin id legis vicem optineat, 
cum ipse imperator per legem imperium accipiat). Only one more 
short statement need be included: “Slaves are in the power of 
their masters, and this power is of the jus g^ntiutity for we may 
observe among all races uniformly that a power of life and death 
over slaves rests in their masters.” ^ But it is followed immedi- 
ately by the assertion that “it is not permissible now for Roman 
citizens or any others under the sovereign authority of the Roman 
people (sub imperio populi Romani) to indulge in excessive or 
causeless harshness towards their slaves,” two imperial constitu- 
tions are cited which impose particular restrictions upon masters, 
and such a constitution, Gaius declares, is “rightly made” (recte 
fit)y for we should not make evil use of our right. These few sen- 
tences, considered together with the author’s significant omission 
of certain other statements about slavery made by later jurists, 
constitute the chief indications given by Gaius of the political 
thought of his time. 

Among other things they seem to point to an existing belief that 
the law of nature and the jus gentium are one and the same in 
content, character, and origin, merging with the jus civile in Rome 
to form a part of her law, no matter what the form of its promul- 
gation may be ; that any particular rule or institution is proved to 
belong to the jus gentiumy if we can find all nations employing it ; 
and that slavery is such an institution of that law in force every- 
where, although full exercise of the rights under it may be an ^‘evil 
use” of them which enactments of the jus civile may “rightly” 
curb. This recognition by Gaius that one admitted right under 
the/wj gentium “established by natural reason among all men,” 
may at the same time be an abuse which a particular state ought 
to limit by its own law, is a curious inconsistency that has received 
scant attention, but it is the sign of a small breach in an older legal 
theory which in a generation or two was to widen into the settled 
belief that xh^jus naturale and ^tjus gentium are totally separate 
from each other in origin, in nature, and in content, and that 
slavery as an institution is “ against nature.” 

1 Gaius, InsiitutMnes, i, 52. 




of the time of Gains appears m his discussion of lex and the relation 
of other kinds of enactment to it. “The imperium of the Roman 
people^* is the authority from which comes the binding force of 
enactments of whatever kind, directly in the case of leges made by 
the fQpulus itself, indirectly as in plehisciia which have “the place 
of only because the whole populus by a lex have conferred 
on the Plehs the authority to make them. Decrees of the Senate 
have similar force, Gaius thinks, and for the same reason, though 
he hints at existing doubts of this, because no definite lex could be 
pointed to by which the populus had conferred the power; and 
the inconclusive reason suggested later in the Institutes of Justinian 
would hardly seem a valid answer to all such doubts. But no 
doubts of this kind could possibly exist concerning the imperial 
constitutions, because every emperor received his authority by a 
lex that was definite and known. This clear statement by Gaius 
that the populus is the source of all legal authority is of the highest 
importance, and it is not without significance that it continued to 
be the central principle of the Roman constitution to the very end, 
even after it was weakened into a mere theory of origins by the 
growth under it of a practical absolutism that was complete. 

Between the writings of Gaius in the second century and the 
issuance of the great law books of Justinian in the sixth a few 
Roman legal writings are known to us from sources independent 
of Justinian’s collections, chiefly parts of the treatises on the 
private law or imperial constitutions, but none of these is much 
concerned with the theory of the state, with the possible exception 
of an occasional imperial law included in the Theodosian Code. 
Our knowledge of the development of political thought in this 
period is derived almost entirely from legal writings included by 
Justinian s commissioners in the compilations or summaries of the 
sixth century. But it is important to bear in mind two things 
about these writings. Though set forth in their surviving form 
in the sixth century, some of the most important were originally 
written much earlier, the bulk of them in the third century, a few 
earlier, and wme later. Secondly, the commissioners were required 
to make such alterations in these before publication as were neces- 
sa^ to bring them into line with the law of Justinian’s time, and 
this was actually done, though apparently as sparingly as possible. 
It is mainly from these sources and with these limitations that we 
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must reconstruct the history of Roman political thought from the 
third to the sixth century a.d. Of Justinian’s books, the Digest 
is probably the most important as the source of earlier political 
thought. It consists of a vast number of extracts from legal 
writings extant in the sixth century, fortunately with the book, 
the treatise, and the name of its author, appended to each extract. 
The largest single contributor to it was Ulpian, one of the leading 
Roman jurists of the third century, and it is among the extracts 
from his writings that probably the largest number of statements 
of third century political thought are to be found, though a few 
of the most important of them come from the writings of other 
jurists of the same general period or near it. Scarcely less impor- 
tant than the Digesty at least for the ideas of the later Empire, was 
the students^ manual issued in the same year, 533 A.D., with a title 
and a general order of treatment identical with those of the Insti- 
tutiones or Institutes of Gaius. The amended Code promulgated 
the next year includes a few imperial constitutions of political 
interest, as do also the ‘^new constitutions” issued from time to 
time during the remaining thirty years of Justinian’s reign. From 
all these, together with incidental statements in non-legal writers, 
and an occasional inscription, such as the important Lex de Imperio 
of Vespasian,^ most of the political ideas of the imperial epoch 
must be drawn. 

Justice,” in the opening words of Justinian’s Institutes, ‘^is a 
constant and perpetual disposition of the will which renders to 
each one what is his right.” This important definition is taken by 
the authors of the Institutes from the Rules of Ulpian written in 
the third century and included in Justinian’s Digest? The signifi- 
cant statements immediately following come from the same source : 
** Jurisprudence is the knowledge of things divine and human, the 
perception of the just and the unjust.” ‘‘The precepts of law 
are these: to live uprightly, to injure no one, to render to each 
his right.” ‘^Jus,” Ulpian had said in another book,® “is so called 
from justitia;'^ it is, as Celsus says, *‘the art of the good and the 
fair.” ^ “The word jus,^ declares Julius Paulus, another great 
jurist contemporary with Ulpian, “is used in many senses; in one 

1 Printed in Textes de droit romain, edited by P. F. Girard, 5th ed., pp. 107-108 ; Bruns, 
Ponies Juris Romani Antiqui, 7tli ed., pp. 202-203. 

^Digest, I, I, 10, pr. 

* His Institutes, Digest, i, i, pr. 

Celsus was an important Roman jmdst of the first and second centuries a J>. 
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that is termed just which is invariably fair and good, as is jus 
naiurale; in another for what is advantageous to all persons or to 
most in any particular state, as is the jus civile y and in our own 
state jus is applied no less properly to the jus honor ariumy and the 
praetor is said to administer right even when he gives an unjust 
decision, regard being had not to what the praetor has actually 
done but to what he ought to do.” ^ 

Law is either public, concerned with the gods or the state; or 
it is private, pertaining to the interests of private individuals. The 
latter is threefold, deduced from rules of nature, of nations, or of 
a particular nation. Jus naiurahy^ the first of these three, 'Ss 
what nature has taught to all animals, for this law is not peculiar 
to man but common to all animals, whether brought forth upon 
the earth, in the sky, or in the sea. From it comes the union of 
male and female which we call marriage, and the procreation and 
training of oflFspring, for we see that other animals as well as man 
are acquainted with this law.” ^ Examples of it are our ‘'obliga- 
tions to the gods and the duty of submission to parents or coun- 
try” ® or “the right to repel violence and wrong, for it is according 
to this law, that an act done for the protection of one’s person is 
held to be rightful, and since nature has established a kind of kin- 
ship between us, as a consequence it is impious for one man to 
lie in wait for another.” ^ 

“The jus gentium is the law employed by men in nations, and 
that it departs from natural law Is evident from the latter’s being 
common to all animals, while the jus gentium is common only to 
men in relation to each other.” ® Manumission of slaves, for ex- 
ample, had its origin in the jus gentiumy “for by the law of nature 
all would have been bom free and manumission would therefore 
be unheard of since slavery itself would be unknown. But after 
servitude came in “through the jus gentium the benefit of manu- 
mission followed. And though we should have been known by 
one natural name as men, under the jus gentium three classes 
appeared, freemen, slaves, and a third class of freedmen who had 
ceased to be slaves.” ® 

^ Digest, I, I, II. 

* Ulpan, Imiiitdimes, i>, i, i, 2-3 ; InsHtutiones, i, 2, pr. 

* PompoEius, E%chiridiofij n, 1,1,2. Pomponiiis fioun^ed in the first of the second 

mitnry aj>, 

* Florentiaiis. ImiituSes, Z>, i, i, 3. 

' 0^^ ci?., D, I, I, I, 4. 



ROME 


127 


"'By this jus gentium wars were introduced, nations marked off, 
realms established, rights of ownership distinguished, bounds set 
to fields, houses built, traffic, purchase and sale, letting and hiring 
and all sorts of obligations instituted, except a few introduced 
under the jus civile.^* ^ 

"'The jus gentium s common to the whole human race. For, 
urged on by custom and human needs, tribes of men established 
certain rules for themselves; wars arose and as a result the taking 
of captives and reducing them to servitude which are contrary 
to natural law. For by natural law from the beginning all men 
were born free. And from this jus gentium also all contracts were 
introduced, such as purchase and sale, letting and hiring, partner- 
ship, depositum^ mutuum, and others without number.” ^ 

"'All people who are ruled by laws and customs employ a 
law partly their own, partly common to all mankind, for what 
each people has established as law for itself, that is peculiar to 
the state and is called jus civile as pertaining to that state alone; 
but what natural reason has established among all men, this is 
observed among all peoples uniformly, and known as the jus 
gentium, as of a law used by all nations. And so the Roman 
people employ a law partly peculiar to them, partly common to 
all men.” ® 

"The jus civile is a law which neither departs entirely from 
natural law or the jus gentium nor wholly follows it; and so 
when we add anything to or subtract it from the common law 
{iuri communi), we create a law of our own, that is the jus 
civile^ 4 

The jus civile is of two kinds, written and unwritten. The 
written law or lex, according to Papinian, generally conceded to 
be the greatest of Roman lawyers, is a command of general appli- 
cation, a resolution of learned men, a restraint of offences whether 
committed voluntarily or in ignorance, a common covenant of the 
Republic.^ The characterization comes from an oration attributed 
to Demosthenes, and it is given in Greek in the extract immediately 

^ Hennogenian, Juris Epiiomae, i, i, 5. Hermogenian flourished in the first half of 
the fourth century a.d, 

* JnsiUuies of Justinian, i, 2, 2. 

^ Gains, InstUuHones, i, i. Quoted verbatim in Justinian’s Institutest x, 2, z. See ante, 
p. 122. 

* Ulpian, Institutes^ 2 ?, i, i, 6, pr. 

^ 1, 3, 1 ; The passage, attributed to Demosthenes, is from the first of the two orations 

adversus Arisiogiitmem^ now considered spurius. 
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€iisiiiiig> taken from the InstituUs of Marcian, a jurist of the time 
of Caracalla, followed by another from Chrysippus.^ 

Jiistinian*s Institutes give the same list of the forms of written 
law at Rome as given by Gaius,^ leges proper, plebisciia, etc., and 
we need note only the differences in statement. One or two of 
these differences, however, are significant. Where Gaius expresses 
the opinion that decrees of the Senate obtain the place of lex^ but 
hints at existing doubts of this,^ the authors of Justinian’s Institutes 
venture to give a reason. Since the Roman people has grown 
to such a size that it would be difficult to call it together in one 
place for the ordaining of law, it has seemed fair to consult the 
senate instead of the people.” ^ But its decrees nevertheless are 
law, ^*and also” — the most famous of all Roman political maxims 
— “what the princeps has pleased to ordain, has the force of law, 
since by a regal law enacted concerning his imperium, the people 
has conceded to him and conferred upon him the whole of its 
imperium and poiesias.^* ^ A part of one such regal law, apparently 
in form of a decree of the Senate, conferring the imperium and 
potesias upon Vespasian in 69-70 A.D., was found on a bronze 
tablet unearthed in Rome in the fourteenth century.® But over 
against this most famous of all the dicta of Roman public law 
must be set a pronouncement scarcely less noteworthy of Theodo- 
sius and Valentinian in 429 a.d. “It is a worthy voice {digna vox) 
of reigning majesty for the princeps to profess his obligation to the 
laws ; so our authority depends upon the authority of law. And 
in very truth, for sovereignty to submit to law is greater than 
[arbitrary] rule. And by the word of the present edict we declare 
that we do not suffer its being allowed us.” ^ 

Written law however does not exhaust the jus civile. There is 
also the law that arises without a writing “because custom has 
approved it, for immemorial custom approved by consent of those 
who use it supplies the place of law.” * 

“Natural Laws, which are uniformly observed among all nations, 
bring established by a kind of divine providence, remain always 

I, 3, 2. ^Anky pp. 122-123. ^Anky W- 122-123. Insiiiutesy i, 2, 5. 

I, 2, 6. 

** Sed et qw)d imndp pkeuit, legis habet vigorem, cum lege regia quae de imperio ejus 
Ma populus d et in eum omne suum imperium et pot^atan concessit.” This new 
yw&ig oMti^ from Ulfnan’s Insfiktks with mumportant changes. Dig. i, 4, i. Compare 
it with the wKer Element of Gaius, InstUutes, i, i, 5, (micy p. 123. 

*P. F- Girard, Textes de droit rommn, 5th ed., pp. lo^ioS. 

* C» I, 14, 4. 8 InsUtiUes, i, 2, p. 
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firm and unchangeable, while those established for itself by any 
state soever are always liable to change either by tacit consent 
of the people, or by a later enactment/^ ^ 

To these general pronouncements about law one single signifi- 
cant passage from the Institutes concerning slavery must be added, 
the statement taken from Florentinus ; ^ ‘*and the freedom from 
which men are called free is one’s natural faculty of doing what 
is permissible for anyone to do provided he be not prevented by 
force or by law. Servitude, on the other hand, is a constitution 
{constitutio) of the jus gentium by which one is made subject, 
against nature, to the dominion of another.” 

The impression left by these extracts as a whole is certainly not 
one of great originality or philosophic depth. The indiscriminate 
eclecticism of the writers of Justinian’s Institutes^ for example, per- 
mits them to include within one small title both Ulpian’s assertion 
that the jus gentium ^‘departs from the law of nature,” and the 
declaration of Gaius that it includes “what natural reason has 
established among all men.” These two positions may, it is true, 
not be wholly inconsistent. Patristic theory later made brave 
efforts to reconcile some aspects of them, not entirely without 
success, and Seneca had already suggested an explanation that 
may have influenced Hermogenian and the other jurists who 
ascribed war and servitude as well as government and a consider- 
able portion of the law of obligations to an actual though possibly 
prehistoric “departure” from the primitive simplicity of the 
earliest times. But among the jurists themselves the attempt to 
reconcile such apparent inconsistencies is usually either altogether 
absent, or so feeble as to create the suspicion that they scarcely 
appreciated the existence of any important problem to be solved. 

Notwithstanding the apparent inability to see dr to resolve these 
differences, the statements in Justinian’s books may be taken as 
evidences of certain marked tendencies in the course of political 
thought in the Roman Empire. We seem to see generally, though 
possibly not invariably, a growing feeling that all parts of the legal 
and political institutions of men are not primitive, that some of 
them which are obviously in use everywhere are even “against 
nature.” Such institutions have, in other words, a historical 
origin, though it probably belongs to the period before recorded 
history, and the causes which produced them are to be found not 

^ Institutes^ i, 4, ii, * Institutes, i, 3, 1-2 : D, i, 5, 4. 
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in men’s higher propensities, but in such lower ones as cruelty and 
avarice. They originate in a departure from primitive innocence 
and as the departure becomes greater and more widely extended 
they grow along with it, till at length they are seen to be a part of 
the particular law of every people and as common to all mankind 
as the primitive nature from which they have ‘^receded/’ We 
are back in much the same position as the Sophists, that political 
institutions are the result of men’s conventions, not the outgrowth 
of their inherent nature; and the beginnings of this divergence 
from Plato and Aristotle lie far back in the course of political 
speculation, they were Greek before they were Roman, and may 
be traced to the Epicurean and other schools of thought whose 
doctrines the Romans eagerly received together with Stoicism but 
never entirely reconciled with it. 

At all events under the Empire the majority of men seem to 
have come to accept the view that some legal and political institu- 
tions do not orginate in nature and are therefore not natural even 
though universal. In some ways they seem to go even beyond 
the Sophists, whose favorite point of attack upon the ^^natural” 
character of these institutions was the fact that men were not in 
agreement about them. There could be no ‘Haw,” because men 
in different places actually employed laws that were in opposition 
and contradiction one to another, while fire bums alike in Persia 
and in Greece. To the Roman some institutions had become 
‘‘against nature” even though they were in full operation among 
all peoples. 

For Ulpian this contradiction between nature and universal 
custom is explained by the assumption that “nature” is an animal 
instinct which man shares with the lower creatures, while any legal 
or political institution found among men which departs from it, 
if universal, must be attributed to the/Mj gentium. This explana- 
tion seems to have appealed to few of Ulpian’s successors but the 
compilers of Justinian’s Digest and the authors of his Institutes, 
but notwithstanding this it may have had some infiuence on sub- 
sequent political thought. “No philosopher, so far as I know,” 
declared Vinnius in the seventeenth century, “ and no jurisconsult, 
has assert^ that jus is something that applies to the brutes, except 
Ulpian alone, from whom Tribonian took it.” ^ To Ulpian never- 

* AiihM Vlnim, In Qimiuor Ltbfvs InsHiuiionum ImpmaUum Commmtarius^ Antverpiae, 
1711, pu 13. Uie statement is not sapport«i by ail the facts. 
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thefess appears to belong the somewhat doubtful distinction of 
being one of the authors of the identification of the political animal 
or ** being” and the beast (besta) or lower animal^ and it was not 
along step beyond when the “lower order” of men were collectively 
called by some not a beast merely, but a noxious beast {beluci)y 
“a monster” not unlike Cicero’s tyrant who “outdoes the most 
monstrous of beasts in the excess of his vices,” ^ except that it is 
“a monster with a hundred heads,” The influence of such ideas 
upon the later development of the theory of tyrannicide is hard 
to estimate but it may have been considerable. The tyrant under 
that theory was an enemy of mankind and it was the duty as well 
as the right of anyone to “knock him in the head.” Like the 
medieval utlagatus or outlaw, he “bore the head of a wolf,” was 
beyond the law, and might be attacked with impunity. Moreover, 
since the application of the Darwinian hypothesis to ethics and 
politics in our own day, the naturalistic theories of Ulpian have 
again assumed an importance in general political thought which 
they lacked for centuries, and must therefore not be left out of 
the reckoning, whether we regard ethics and politics as a develop- 
ment of organic evolution or a departure from it. 

But Jus does not apply to brutes,” says Cujas in the sixteenth 
century in a note to these assertions of Ulpian’s, “nor can they 
suffer injuria . . . since brutes are without either reason or law.” 
Then unfortunately he tries to save Ulpian’s face by adding a dis- 
tinction which seems dangerously close to a quibble, and leaves 
totally out of account institutions of the jus gentium such as 
slavery which the Roman jurists considered flatly against nature. 
So he continues, “But if men by reason do the same things which 
brutes do by incitement of nature, they do them under the law 
of nature. If all men do by reason things which brutes do not do, 
they do them under the jus gentium, which is itself called the law 
of nature, the good and the fair, the natural equity, natural reason, 
lex naturalis and nature. Those things which are done, not by all, 
but by a certain multitude of men assembled in one place and for 
public utility, they are done under the jus civile** ^ 

But after all it is not Rome’s individual jurists or philosophers 
so much as the creators — mostly unknown — of her general sys- 
tem of public and private law and its administration, who entitle 

^ Anie^ p. 109. 

2 Jacobi Cuiacii, I. C., Ad Ltbros Quatuor Institutionum Dn, JusUniani Naiae, 
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her to her deservedly large place in the general history of political 
thought. The constitutional doctrines concerning the basis of the 
Emperor^s authority, and the ideas political and religious that 
gathered about his person or his office, had effects upon both the 
theory and the practice of monarchy in the later western world 
probably more profound and more lasting than those brought about 
by the hesitating interpretations put on Greek political ideas by 
Roman Jurists, and they were effects produced by causes certainly 
more distinctly Roman than the latter. Among these causes none 
is of greater significance than the Roman constitutional doctrine 
that the Emperor really wields the power of the populus. 

Differences of opinion have existed and some still exist among 
later authorities, concerning a number of points connected with 
the so-called lex regia, by which this power was acquired, but only 
a few of these points are matters directly affecting the course of 
political thought. The Roman jurists are in general agreement in 
asserting that by this lex the people conferred on the Emperor the 
whole (omne) of its imperium and Its potesias, Imperium and 
poUstas both are legal and technical terms ; they are not popular 
ones; and each of them includes some particular portion of the 
authority exercised by the magistrates under the Republic, not 
vaguely conceived power or influence, but a concrete and definite 
piece of constitutional authority established by law. It is lawyers" 
terms with which we are dealing here, not philosophers"; and a 
thousand years later when one of these same words, potestas, is 
used by Bodin as the equivalent of majestas or modern sovereignty, 
it is still the potestas of the Roman lawyers that he has in mind. 
To Bodin ‘^sovereign"" potestas was as much a legal power as the 
tribunician poUstas was to Gaius, for though unlike Gaius he was 
a great political philosopher, he had been a jurist before he was a 
philosopher and to the end remained a profound student of the law 
of Rome both private and public. In fact the whole prevailing 
legalistic cast of most modem political thought has Rome for its 
origin, and by Roman law modem thought must therefore in part 
^ interpreted, especially that most legalistic portion of it, the 
idea of supremacy within a state, which since Roman times we 
have been conceiving not so much in terms of social or economic 
control as Aristotle thought of it, but rather by reference to the 
(xmstitutional form in which it acquires an authority recognized as 
legally binding. As long as sovereignty constitutes a part of 
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political speculation, the Roman potestas and imperium and the 
law by which the Emperor got them must remain an indispensable 
part of any historical treatment of politics. Wide differences of 
opinion exist among the greatest modern legal historians concern- 
ing the relation of imperium to potestas and the precise extent of 
the latter, but no jurist ancient or modern has ever doubted that 
both these terms always had a technical and a strictly legal mean- 
ing and referred not to actual but to lawful authority. It seems 
clear also that in the sixth century A.D., and probably by the 
third, the Roman jurisconsults were unanimous in believing that 
by these two terms the whole of the sovereign authority of the 
populus Romanus was included and transferred to the Emperor. 
Whether such a transfer was revocable or irrevocable, the classical 
jurists did not stop to inquire, fundamental as the question is, 
because it did not occur to them, or appeared beyond doubt, or — 
more likely still — because these were discussions it was decidedly 
safer to leave untouched at that time; but in the thirteenth cen- 
tury that question was broached in the glosses on these passages 
of Justinian’s books and the differences of opinion on this point 
furnish one of the most interesting points in medieval juristic 
thought for the historian of political ideas. 

In Roman constitutional theory therefore, the evidence leaves ^ 
little doubt that the sovereign power was regarded as an emana- 
tion from the populus, and when exercised by a princeps or impera-- 
tor, that this authority was his by delegation of the people. The 
Emperors themselves were not only careful to preserve Republican 
forms, but have left evidence in unofficial as well as official utter- 
ances, of their own acceptance of this constitutional theory of 
monarchy. 

The influence on subsequent development of this constitutional 
attitude toward politics, or rather of this legalistic conception of 
the constitution of a state, has been Incalculable ; and though some * 
inklings of it may be seen in the more practical parts of Aristotle^s ; 
Politics, Its full development comes first in the Roman state. * 

One of the developments directly traceable to this legalism has 
caused endless confusion in political thought and no little irrita- 
tion to minds of the type of Jeremy Bentham’s, the increased 
importance of fictions in the theory of the state. In politics as in | 
law, the Romans seem in some ways more progressive than the 
Greeks, if by that word we mean gradual growth contrasted with 
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sudden change. In Greece both legal and political changes were 
more likely to be sudden, open, fully understood, and at times 
even marked with violence; in a word they were revolutionary 
and often traceable to definite individuals. In Rome this charac- 
teristic is less marked in law and politics alike. There were cer- 
tainly civil commotions enough at Rome, but a formal continuity 
persisted through them all, as St. Augustine says. Outwardly the 
Romans when compared with the more progressive Greek states 
such as Athens seem more conservative, more prone to conceal a 
necessary change by the retention of old forms and names even 
after the thing itself had altered. In short, they employed on a 
scale apparently unapproached before, the aid of fictions. This 
has long been understood in the history of Roman private law, 
and von Ihering and Sir Henry Maine have given classical exposi- 
tions of it ; ^ but in the field of public law and of political speculation 
this characteristic of the Roman mind is scarcely less important, 
though its effects have in general been less frequently noticed. In 
this way, to take but one of the many illustrations furnished by 
almost every branch of the private law, a new conception of the 
family entirely replaced the old agnatic family with its manus and 
its patria potestas, completely revolutionizing the whole law of 
domestic relations; and yet this great change, which required 
many generations for its development, was far along toward its 
completion before the rules of the old strict law based upon the 
ancient patriarchal family were openly discarded. Thus for gen- 
erations, a great gulf was left yawning between two systems 
existing side by side but representing stages of culture ages apart, 
the older still entrenched in legal rules which had never been 
abrogated, the newer given actual validity by fiction or under the 
authority of the magistrate’s imperium. In this way there long 
existed in almost every branch of Roman private law conditions 
widely at variance with rules still prescribed by the old jus strictumy 
and much of the growth of the science of jurisprudence is the result 
of the gradual accommodation of the one to the other. 

It would have been strange if the public law had been left un- 
touched by a habit of thought that appears so strongly in every 
relation of private life, and there is much evidence that it was not 
untouched. Except for its duration the consular imperium looks 


* R. vwi G&st d€s romiseken IRechls, 

MiMQiiieaital' ; Maine, Aftciei'a Lcm^. 


fonr volumes incomplete and diffuse but 
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very like that of a King — both Polybius and Cicero speak of the 
consular power as monarchical — and the foundation of the prin- 
cipate on the authority of the Republican magistracies is notorious, 
though it would have looked strange indeed to Aristotle. Thus 
there grew up in Rome a variance between the law of the consti- 
tution and the actual facts under it, without a parallel in Greece, 
but familiar enough to any student of modem constitutional 
history. 

There can be no question where the legal sovereignty rested in 
Republican Rome. It rested with the people alone, and yet 
it requires but little study of the history of the period to see that 
for most of that period the actual exercise of this sovereign power 
was in the hands of the Senate. The most authoritative enact- 
ments of law {leges) were in the constitutional theory within the 
competence of none but assemblies of the whole people, but the 
Togatio by which such enactments must be initiated was in the 
hands of a magistrate whom the Senate in fact controlled. By 
such means the Senate might and in practice continually did 
influence the exercise of sovereign powers to which it could lay no 
legal claim whatever.^ There is almost the same difference be- 
tween law and fact in Rome under the Republic as the student of 
modem history finds between ^*the fundamental laws of the French 
monarchy” and the practical absolutism of a Louis XIV or between 
the laws and the conventions of the modern English constitution. 
All are the result of a spirit of legalism and legal conservatism 
which has never ceased to mould the political institutions and 
thought of the West since Roman times, but can be only dimly 
discerned before. 

The same spirit and the same difference between law and fact 
serve to explain the real character of the Principate, In theory 
the people still remain sovereign. They alone can enact leges. 

1 It might thus be said in the modem language, that the people had the “authority, ” the 
Senate the political “power.” Sovereignty lay in the People, its exercise was conditioned 
by the Senate. Cicero states this concisely in a passage of the De Legihus. “For the actual 
situation is such that, if the Senate dominates in matters of public policy, and all support 
whatever it has decreed, and if the rest [of the citizens] suffer the republic to be guided by 
the advice of the principal order, then from the balancing of right may be preserved that 
tempered and harmonious constitution [described above] since the sovereignty is in Die peoplCf 
the authority in the Senate^* (quom potestas in populo, auctoritas in senatu sit). De 
Legihus HI, 12. I have ventured practically to transpose potestas and auctoritas in the 
tr an s l ation because in modem Snglish authority” seems closer to the legal sovereignty 
apparently meant here by Cicero’s potestas while his auctoritas is nearer to our actual political 
“power” than to our legal sovereignty or authority. 
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The Emperor's constitutions are not laws, they have only ^^the 
force of law" (vigor kgis). And yet the Princeps is in fact su- 
preme, and that fact is well understood. The lawyers go on 
repeating the fotmtd&e of the Republican constitution and these 
are still good law, but the historians and the rhetoricians are 
beginning to speak a different language and what they say is 
probably equally true if properly understood. To strict constitu- 
tionalists like the lawyers the Imperator was no more than a mili- 
tary" leader, and the Princeps merely the state’s first citizen. The 
imperium and the potestas which underlay the Emperor’s authority 
theoretically included no powers which the people had not con- 
ferred upon some magistrate or other in the time of the Republic; 
and yet from the time of Augustus himself it seems to have been 
accepted, with only an occasional protest, that this overwhelming 
concentration of authority in the hands of one man was not only 
inevitable, but complete and permanent. For the rhetorician 
and the philosopher the fact of monarchy was becoming more im- 
portant than the theory of republicanism, especially if he were a 
Greek. In law the lex regia which clothed the Emperor with the 
imperium and potestas of the people, like its predecessors the leges 
curiaiae by which like powers had been entrusted to the magis- 
trates under the Republic, conferred these powers under very 
distinct limitations. The single surviving law of this kind, grant- 
ing authority to Vespasian in 69-70 a.d., includes only such distinct 
immunities and powers as had before been granted to Augustus, 
Tiberius, and Claudius. Vespasian is to be bound by no law of 
which any of these predecessors was free, and such enactments as 
were binding on the rogation of any of these predecessors, are 
declared to be equally binding if made on his rogation ; but there 
is no statement that the Emperor is either free of all law whatever, 
or that every expression of his will has the binding force of a lex 
or a plebiscitum. Furthermore, such grants of authority as these 
leges regiae contain were made to the Emperor for his life, and 
lapsed with his death. They were temporary and had to be 
renewed, and they conferred no right upon his family. 

Yet in the face of these undoubted constitutional principles the 
Julian house had succeeded to the throne as a matter of fact, as 
long as heirs apparent survived, and the powers actually exercised 
by the Emperors under these strict legal limitations were those of 
a monarch, and coming to be very generally recognized as such. 
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Rome was, in the words of Gibbon, ‘‘an absolute monarchy dis- 
guised by the forms of a commonwealth’^; ^ but the disguise was 
so transparent, that the keener eyes scarcely could have failed 
to see the reality beneath the appearance. The only satisfactory 
explanation of the people’s contentedness with a situation so anom- 
alous is the existence of a belief on the part of their natural leaders 
that security from civil strife was compensation enough for the 
loss of self-government in everything but name, and “Augustus 
was sensible that mankind is governed by names.” ^ 

The old names indeed survived, but there is evidence in plenty 
that the real situation was not misunderstood by some at least. 
Seneca’s De dementia addressed to Nero in the prince’s younger 
and better days, is a stirring appeal -for the exercise of mercy, 
whose entire force is dependent on the underlying assumption that 
Nero’s power is supreme and practically without limit, except in 
his own inward control over his actions. The need for mercy in 
the guidance of his will is fundamental just because the possibility 
" of an arbitrary exercise of that will is limitless. “I have been 
chosen,” he represents his prince as saying, “to act in the place 
of the gods upon earth, the arbiter of life and death to nations, 
what fortune and what station each should have has been placed 
in my hands to determine. Whatsoever Fortuna wishes to have 
given to each mortal, by my mouth she makes it known. In my 
responses peoples and cities find cause for rejoicing. No part ever 
flourishes except by my will and my favor. These many swords 
which my peace keeps sheathed, at my nod shall be drawn. What 
nations should be utterly destroyed, what transported, what given 
liberty or deprived of it, what kings and cities created, whose head 
encircled by the royal diadem, all belong to my jurisdiction.” ® 
The Emperor, Seneca says, “is the bond by which the republic is 
held together,” its “breath of life,” ^ its very soul.® Few punish- 
ments are necessary, for “in one who is all powerful,” it is not how 
much he has done that is considered, but how much he may do.® 
The rhetorical exaggeration of such statements must be con- 
sidered, but similar views are found in many another writer 
especially in the eastern part of the Empire. Among these none 

1 Ttc best accotint of the imperial constitution is probably still in the second volume of 
M<Mnitt^n*s Siaaisreckt {1877-1887). 

* Decline and Fall, chap. iii. ^ Ihid,^ cap. v. 

^De dementia. Lib. I, cap. i. cap. viii. 

*IJ)id., cap. iv. 
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is more significant perhaps than Dio Chrysostom of Prusa in 
Bithynia, the friend and admirer of Nerva and Trajan, in his four 
orations on Kingship and one on Tyranny,^ in which he sets forth 
the ideal monarch in terms almost identical with Seneca’s^ An- 
other is the oration To Rome (Ek by Aelius Aristides of 

Smyrna delivered at Rome in the year 154 which Professor 
Rostovtzeff has called “the best general picture of the Roman 
Empire in the second century, the most detailed and the most 
complete that we have/’ ^ 

The author follows Polybius in praising the mixture of monarchy, 
aristocracy, and democracy in the Roman state as Dio Chrysostom 
did before him, and he sees clearly that the princeps has become 
the head and centre of the system, who, notwithstanding the con- 
stitutional powers of the people and the Senate, exercises the com- 
pletest monarchical power, free of the vices of tyranny, and “of 
greater than regal majesty.” ^ 

To these and other Greek writers, the Emperor embodies the 
majesty of the Roman state and that state in the person of its 
head is regarded and spoken of as “the savior” of Greece. This 
feeling was no doubt stronger outside Italy than within it and more 
distinctly expressed, if not more widely extended, in the Greek 
part of the Empire than in the West. WTiat Mommsen says of 
Dio may be true in a measure of Aelius and other such Greek 
eulogists of the Roman state. They are probably expressing views 
current in Bithynia rather than those held in Italy,^ and there were 
reasons, which Aelius makes clear in some of his other orations, 
why such views as his should make a stronger appeal in Asia Minor 
than in the West. Rome and her Emperor in a very true sense 

and Tepl Tvpavvldos, Dionis Prusaensis qtitm meant Chrysostomum 
qum extant omnia, edidit J. de Anum, Berlin, 1883, vol. i, pp. 1-79, 83-95. 

An excellent account of Dio Chrysostom is given by the late Sir Samuel DiH in his Roman 
Sockiy from Nero to Marcus Aurelius, London, 1920, pp. 367-383, where references may be 
found to the most important passages concerning monarchy. Professor Rostovtzeff gives 
another, Tha Soiial and Economic History of the Roman Empire^ Oxford, 1926, pp, 114-118, 
52ar-52i. 

■ * Tke Social and ^emomic History of Ike Roman Empire, p. 125. The most modem text 

of Aelius Aristides is that of Bruno Keil, Aelii Aristidis Smyrnaei quae supersunt omnia, 
ii, BerKn, 1898, but the remarkable edition of Samuel Jebb, Oxford, 1722, is still of 
great value. The most detailed modem account of the political views of Aelius Aristides 
is given by Andrf Boulanger, Aelius Aristide, Paris, 1923 (doctoral thesis). Comments and 
references of great value are to be found in Das Katsertum, by Ludwig Hahn, Leipzig, 1913, 
e^aecmlly chap. IH, and in Professor Rostovtzeff’s Social and Economic History of the Roman 
Empire, pp. 1 25-1 29. 

®Els edited by Jebb, I, p. 223. 

4 MSmisekes SiaaisrecM, vol. ii, pt. ii (3d ed.), pp. 752-753, note. 
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appealed to these men as ‘‘Saviors'’ of Greece. True liberty, 
they are never tired of saying, has only come to Greece with the 
fax Romana, They have given up altogether Aristotle's ideal of 
the self-sufficient city-state, which had not saved Hellas from the 
fatal divisions that brought on her fall. The world is one great 
state, and Rome by virtue of her might is its proper head. Under 
Rome’s stern but even rule the municipalities have been secured 
from attack from without, from abuses of governors, and from 
dissensions among themselves. The whole world prays that the 
Roman rule may last forever, says Aelius Aristides.^ Far-seeing 
Greeks felt that the pax Romana had saved them from themselves, 
as many an intelligent Indian feels that British rule has saved 
India; and in no part of the modern British Empire is the King 
in title an Emperor except in India. Probably in no part of the 
Roman world was the Emperor to such an extent the embodiment 
of the majesty of Rome as in the East and for reasons much the 
same, though it was natural that provincials everywhere should 
exalt him more than the inhabitants of Italy. “The true prince 
will be the father of his people, surrounded and guarded by a loving 
reverence, which never degenerates into fear. His only aim will be 
their good. He will keep sleepless watch over the weak, the care- 
less, those who are heedless for themselves. Commanding infinite 
resources, he will know less of mere pleasure than any man within 
his realm. With such immense responsibilities, he will be the 
most laborious of all." ^ 

Many statements such as these are to be found iri the writings 
of philosophers, rhetoricians, and historians, particularly in the 
eastern part of the Empire, and especially from the Antonines to 
Theodosius. Compared with the former struggles for power, 
Rome has given to Greece “the sweetest peace," Aelius declares.® 
Democracy is a noble, but an impractical ideal, Appian thinks.^ 
Rome, says Libanius, has driven away enemies, who govern by 
strange laws.® 

1 "Ets § 8g (Keil’s edition), cited by Hahn, Das Kaisertum, p. 24. 

* Bill, Roman Society from Nero to Marcus Aurdius, p. 378, summarizing Dio Chrysostom. 

*E& § 69 (Keil’s edition), cited by Ludwig Hahn, Bor Kaisertum^ p. 25. This 

book gives the best general account of the monarchy under the Roman Empire. Its con- 
cluding sentences may be forgiven on account of the excellence of the rest. The few refer- 
ences to contemporary writers given here are in large part taken from the many valuable 
ones to be found in this book. 

* Hahn, op. cit., p. 28. 

* p, npte r. 
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It was natural that this feeling should find a centre in the office 
and the person of the Emperor, and many things contributed to 
such a result. Among them the prominence of the proconsular 
impenimi among the legal sources of the Emperor s authority was 
probably less obvious to Greeks than his increasing practical 
activity in the final determination of judicial cases on appeal, the 
fact that imperial constitutions were fast monopolizing the field 
of legislation, which now included the whole colonial world, and 
the increasing personal interest of the Emperors after Hadrian in 
securing an honest and effective administration in the provinces 
by abolishing the earlier abuses introduced by the Roman oli- 
garchy. In men prepared for it by the traditions of Alexander and 
his successors, facts like these might easily lead to the feeling that 
the Emperor was Rome incarnate, and to their ascribing to his office 
or to his person all the benefits they received from the effectiveness 
of Roman law and administration- Their feeling for the Emperor 
was not unlike the feeling of the French in the sixteenth and seven- 
teenth centuries that their king was the living embodiment of 
French nationality. Themistius speaks of the Emperor as a living, 
breathing law, a refuge for men from the rigidity of existing law.^ 
“Liberty is never sweeter than under a pious King,’’ declares the 
Romanizing Greek Aramianus Marcellinus.^ 

To men bred in a literature full of demi-gods and heroes of divine 
lineage the deification of the Emperor was a further step of no 
great difficulty, whether the heroes were Theseus and Minos or 
Romulus and Numa. “Faithful devotion is due to the Emperor 
as to a present and corporeal god” says Vegetlus in the fourth 
century.® For Greeks, even for all provincials, this was possibly 
somewhat easier than for Romans, and it may have been a recog- 
nition of this difference that led Augustus to permit temples to 
be dedicated to him in the provinces, while he forbade it in Rome. 
But even if this were so, it is clear that the successors of Augustus 
met with fewer such obstacles. 

In Rome the Emperor was usually divus not deus^ and even the 
former word was applied to him after his death, but the Orient 
popularly drew no such fine distinctions. For it the Emperor was 
a “present god” and hasileus as befitted the successor of Alexander 


^ Haim, Das Kaisertum, p. 32, note 2. 

® Qaolrf by Habn, ap. of,, p. 34, note 3. 

® II, 5, quoted in Habn, op. cii.f p. 22, note 6. 
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or of the Pharaohs and Ptolemies.^ Whether any real depth of 
religious feeling is indicated by such expressions may well be 
doubted, especially when used by men in the literary tradition of 
Polybius, to whom, somewhat as to Machiavelli, the chief value 
of religion was as an aid to the state. But for all that, the idea 
is of the greatest importance politically, and it was strengthened 
by the feeling of gratitude for Rome’s great services in protecting 
their peace and respecting their culture. Hahn goes so far as to 
say that “the cult of the Emperor is the expression of the grati- 
tude of the peoples and the provincials for deliverance from the 
age-long curse of civil war.” ^ This Kaiserkult soon became for 
them a type of staatsalmacht so nearly identical with the imperial 
authority itself, that a denial of one was felt to be a denial of the 
other.® 

Such a feeling, for local reasons, may have been more vivid and 
more widely diffused in the East than in the West, but there is 
evidence that it was by no means confined to that portion of the 
Empire. Even in the East the application of such ideas to the 
Roman Emperor is rare before the time of Hadrian, who seems to 
have been the first of the emperors to feel clearly and to make his 
subjects feel that he was ruler over the whole Empire and not 
merely over Italy ; and before that time Seneca, by birth a Spanish 
provincial but a resident of Rome, had expressed an ideal of 
monarchy not widely different from that of Dio Chrysostom or 
Aelius Aristides. The Panegyric addressed to the Emperor Traj an 
by Pliny the Younger yields to none of the Greeks in its delinea- 
tion of the Emperor as the ideal and all-powerful monarch.^ It 
is true he praises the Emperor on account of his respect for the 
ancient constitutional rights of the Senate and People in a way not 
usual among the Greeks, but his picture of actual imperial author- 
ity is drawn in much the same lines as theirs. Before the middle 
of the second century, at least, it seems that the acceptance of 
such views was becoming general in both West and East. 

The cult of the Emperor seems from our modern point of view 
more an expression of political than of religious feeling. It was 
one of the main props of imperial authority and as such cultivated 
by Emperors, and by all supporters of the imperial regime. Ves- 

^ Hahn, p. 19. ^Tbid. * Jiwf., pp. 20-21. 

* 9 ’ Caecili Secundi PanegyHcus Traiano Imperatori DicHis, ed. R. C. Rtikula, 
Ldpsic, 1912. 
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pasian, for example, was a careful preserver of the ancient ritual 
notwithstanding his famous remark on his death-bed that he felt 
himself becoming a god*^ Such a remark may indicate a certain 
amount of religious skepticism but it is not to the same extent 
an evidence of political cynicism. The force of the feeling that 
the faith as well as the government should express the unity of 
a people did not begin with the Roman Empire nor did it end 
with it. 

But it was easier to maintain under the conditions existing in 
ancient times than it is now, and it was natural that the emperors 
should foster it as the strongest centralizing tendency in an empire 
composed of so many peoples, different in race and in almost all 
cultural traditions ; nor does this in itself imply a cynical ^‘exploi- 
tation’’ of religion in the interests of the state, nor even neces- 
sarily a skeptical indifiFerence to religion itself. Such a misjudg- 
" ing of Roman imperial policy is scarcely justifiable in a modern 
world which still cherishes ideas of “divine right” in holes and 
corners. 

The feeling of loyalty to a person long survived the Roman 
Empire even in states with a tribal or racial solidarity, as a natural 
as well as a useful adjunct in welding subjects together. And at 
times and places when this solidarity was lacking history has often 
shown it supplying the only refuge from complete anarchy, as 
appears in those centuries of European history which we call 
“feudal” 

Excluding all ideas of divine right, Bagehot three quarters of 
a century ago essayed to show the practical political value of the 
sentimental attachment of subjects to a king even in a small com- 
pact realm like present day England. In a vast, scattered, decen- 
tralized, political unit like the modem British Empire some such 
focus is an undoubted benefit, and almost a necessity. For the 
Roman Empire the Emperor was such a focus, and it was inevitable 
that attachment to him should take a religious form impossible 
under modem conditions, but entirely consistent with the ideas 
and traditions of the time. 

Among these traditions probably none was more important than 
the survival of the ancient Roman tribal religion. The legendary 
accounts of the founding of the city that formed a part of it, the 
divine origin of its early kings, the supposed communication 
^ Vae, inqmt, puto. Dens fio.* '' Stietonius, Vespasian, cap. xxiu. 
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between Numa and the Gods, the close interweaving of fas zndfus 
m the whole early development of law, public and private, the 
alleged divine origin of the Julian line itself ; all these and many 
other parts of the received tradition tended to link the old religion 
with the institution of monarchy, and they furnish the explanation 
of the scrupulousness with which Augustus and most of his suc- 
cessors preserved the ancient forms and ceremonies and were so 
careful to retain the old priestly offices among the parts of the 
older constitution which were united to form the legal basis of the 
principate. Every emperor from Augustus to Valentinian was 
Pontifex MaximuSy even though the later ones called themselves 
Christians.^ As Sir Samuel Dill says, “The emperors from Augus- 
tus found religion a potent ally of sovereignty. ... Yet it may 
be doubted whether . . . the emperors were not rather following 
than leading public opinion.^^ ^ The fact is that to keep such an 
ally they had to adapt themselves to the great religious changes 
that swept over the western peoples as a result of their growing 
knowledge of the East and the introduction of new cults, such as 
that of Isis from Egypt and especially the worship of Mithra from 
Persia. There were few obstacles to such a policy of accommo- 
dation because these newer cults, instead of hindering the apotheosis 
of the emperor which had begun with the new monarchy, were in 
every way suited to bring nearer its complete consummation. As 
a result they lent valuable support to the growing absolutism of 
the emperor and in turn the later pagan emperors as a rule identi- 
fied themselves with them, and favored every measure for their 
extension. So great was the influence of these eastern ideas on 
the development of the Emperor’s power that Cumont sees in the 
absolutism of the later Empire the triumph of the Orient over the 
spirit of Rome, of the religious idea over the legalistic conception 
of monarchy.® Possibly the more moderate statement of Dill may 
be preferable : “The influence of Egypt and Persia lent its force 
to stimulate native and original tendencies to king-worship, and 
to develop the principate of Augustus into the theocratic despotism 
of Aurelian and Diocletian” but it is noteworthy none the less, 

^ For an excellent account of this and of later phases of the relation of the Roman religion 
and the Roman monarchy, see Dill, Roman Society from Nero to Marcus AitreliitSf Bk. IV, 
chaps, iii-vi. 

* Op. cit., p. 537. 

* MUkrOf I, 282, quoted by Hahn, p. 56, who disagrees and attributes the development 
largely to strictly Roman causes. 

* Roman Society from Nero to Marcus Aurelius, p. 616. 
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thst tiic ^cific3,tion of Lingjs wss fully developed 2.nd comixion in 
Greece long before it beesme 211 accepted fset in the Roman 
Empire. 

For the history of political ideas, the concrete eflFects of the exist- 
ence of such a “theocratic despotism’^ are probably more impor- 
tant than the difficult question of its origins. Some of these 
effects were so profound and have been so lasting that the whole 
subsequent history of monarchy in state and church alike is inexpli- 
cable except in light of them. 

When the Empire became definitely and officially Christian, it 
was, of course, impossible to continue to claim divinity for its 
head, but the establishment of Christianity was a gradual process 
in which the monarchy lost some of the characteristics it had 
acquired in heathen times and in part from heathen cults, but 
retained others in a more or less modified form. The jus sacrum 
remained a part of the jus publicum and under the control of the 
Emperor as head of the state. Some parts of the Imperial titles, 
scarcely consistent with the new religion, were not dropped at 
once, including the title of Pontifex Maximus, and a few not at 
all. Even after the emperors had ceased to be pontiffs, they 
retained much of their ancient authority in matters of religion, 
merely allowing churchmen to exercise the potestas ordinis while 
they themselves kept the whole of the potestas jurisiictionis in 
their own hands. Constantius claimed and exercised the power 
of determining the doctrine of the Church and of punishing as a 
heretic anyone who dared to disagree with him.^ Here the prin- 
ciple cujus regioj ejus religio was in full force and here it had its 
beginning. Moreover the regio still included the whole of Chris- 
tendom. It is not strange that later emperors who still claimed 
to be Roman, and kings who called themselves emperors within 
their own kingdoms, should find, as they did, some of their strong- 
est arguments against the Papacy in the great body of Roman 
law that was taking form at this time and under these conditions 
in the writings of the jurists and the constitutions of emperors. 

But it is the same period also that marks the beginnings of an 

2 BcmA XVI of the Thmdosim Code is filkd with imperial laws defining orthodoxy and 
r^ntilating the Church, depriving apostates of Roman citizenship, etc. See also 
Thad&sim XVII and XVIII (ed. Mommsen and Meyer) ; Justmian^s Code, 1 , 1-13 ; 
and the many novels of Justinian referring to the Church and the dergy, especially the 
Fra^sim and EfUogus of Novel VI. For an account of this legislation and the conditions 
which caused it, ^ Boisrier, La jm dm paganisme. See also A. Bouch^-Leclercq, Uintole- 
rmtee rtMgietise dla pdUique (1Q117), ^Jedally pp. 329-36. 
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ecclesiastical organization whose constitution and laws were later 
gradually to develop into a great rival body of law, so massive 
that for centuries it stood able to defy all attempts of secular rulers 
to make an effective breach in it. 

It is true that under the early Christian emperors, the whole 
machinery of the Church was under the Emperor’s control and 
that this control was often acquiesced in by the leaders of the 
Church itself. Nevertheless the relations between Church and 
Emperor were different from anything that Greece or Rome had 
ever known before. The difference lies in the nature and history 
of Christianity itself, and in part in the nature of the Jewish religion 
out of which it developed. 

The first commandment of the Decalogue, “Thou shalt have 
none other gods before me,” accepted by Jews and Christians 
alike, enunciated a principle foreign to both Greek and Roman 
habits of thought. It made the religion of Jews and Christians an 
exclusive religion, unwilling and unable to accommodate itself to 
other cults, a phenomenon which the Romans, unable to under- 
stand, naturally attributed to a hatred of mankind. But there 
was one fundamental difference that finally emerged between Jews 
and Christians. As Gibbon says, “The Jews were a nation; the 
Christians were a sectJ"' ^ The exclusiveness of Jews led them to 
despise and to withdraw from other peoples and their beliefs, the 
exclusiveness of the Christians’ faith, no longer tied to any race 
or nation, urged them on to make proselytes from other religions 
and to wage aggressive war against all false gods. The Jewish 
faith was exclusive, the Christian religion was both exclusive and 
militant. This unique character of the faith of the Christians 
explains the unparalleled severity of their persecution by the 
Romans, and it accounts for another development much more 
important for the history of political thought. Since the Chris- 
tians were at first only groups of believers without racial or tribal 
institutions as a basis for the maintenance of their faith and wor- 
ship, nothing in fact but scattered collegia or sodalitates^ and for a 
long period illicit ones under the Roman law, “a separate society, 
which attacked the established religion of the Empire” ; they were, 
as Gibbon says, ‘^obliged to adopt some form of internal policy, 
and to appoint a sufficient number of ministers, intrusted not only 
with the spiritual functions, hut even the temporal direction, of the 

1 Dedine and FaU, chap. i6 (vol ii, p. 74 of Bury’s edition). 



146 THE GROWTH OF POLITICAL THOUGHT 

Ckristiun commonwediikJ^ ^ During the long period from the 
first emergence of the Christians as a sect distinct from the nation 
of the Jews, to the final establishment by law of their faith as the 
official and exclusive faith of the Roman Empire, this development 
of their ecclesiastical institutions went on in increasing volume, 
with the result that when the faith was at length established, along 
with that establishment arose a problem entirely new to politics, 
practical or theoretical, something, in the words of the Defensot 
Pacts in the fourteenth century, attributed to Marsiglio of Padua, 
“ which neither Aristotle nor any other philosopher of his time or 
of an earlier time could possibly perceive/^ ^ 

For the first time we have established by the state a religion 
whose claims are exclusive, maintained by an association or society 
hitherto not only separate in origin and development from the 
state, but in some ways hostile to it, and forbidden by it, and one 
whose internal organization had reached a high point of independ- 
ent development before its recognition and establishment by law. 

By ordinance of the state itself the peculiar laws and institutions 
of this religious society are now made coextensive with the state 
and every member of the Empire from the highest to the lowest 
brought within the jurisdiction of the constituted authorities of 
the Christian Church. 

The Establishment of Christianity in Rome thus merged and 
brought face to face two societies that up to that time had been 
separate, each with its own traditions, laws, and institutions. It 
is true that the old antagonism between them was for the time at 
an end, but it might reappear. The peculiar problem of Church 
and State had definitely emerged for the first time in history 
though not yet in acute form, the most serious practical problem 
in modem politics as a whole up to the Industrial Revolution, the 
greatest perturbation which has ever drawn men’s thoughts about 
the state out of their proper political orbit, and for many ages the 
most powerful stimulus to all political speculation. For a thou- 
sand years after the establishment of Christianity in Rome political 
writing of every sort was affected directly or indirectly by this 
great question, and for the half-millennium between the eleventh 
and the seventeenth century it is not too much to say that the bulk 

^Bedine ani FaU, chap. 15 (vol. ii, p. 39 of Bury’s edition). The italics are mine. 
Hiese words in italics indicate one of the causes, probably the chief cause, of the later 
appwance of the problem of Church and State. 

cap. 19, section 3, in the edition of Previt6-Orton (igsS), p, loi. 



ROME 


147 


of all the writings which we may term political were directly and 
primarily concerned with the great controversy between the 
spiritual and the secular authority. For much of that long period 
politics became little more than an incidental adjunct to religious 
or ecclesiastical argument and it is only in comparatively recent 
times that a scientific spirit like Aristotle’s seems to have made 
any marked headway against this tendency. The details of the 
first phases of the great conflict may probably be better treated 
as a part of the political thought of the middle ages. 

Another problem, allied, but somewhat different, and far more 
difficult, was created for the historian of political ideas by the 
entrance of the Christian community into the political life of Rome, 
the question whether Christianity as such had developed any 
important political ideas of its own, and if so what was their 
origin and how great their affect upon subsequent thought. These 
are questions of importance, but in the present state of our knowl- 
edge, definite answers cannot be given to them. 

The historical books of the Old Testament seem to indicate that 
the earlier Jewish political tradition was purely theocratic, with a 
later development in the direction of monarchy, but there are few 
evidences of conscious theorizing about forms of government or 
the nature of political relations- Nevertheless these historical 
books have been the armory from which almost all political con- 
troversialists from the fourth to the eighteenth century selected 
their weapons, all of them taking Jewish history as the inspired 
record of God’s chosen people and therefore as a binding precedent 
for all Christian peoples and for all time, but each of course inter- 
preting these divinely ordered events as a proof of his own political 
views. As such the early political history of the Jews is a subject 
of great importance for the history of political thought as a whole. 

Turning to the New Testament, the Gospels trace the lineage 
of Christ back to King David. The gravamen of the charge of 
his enemies was that he claimed a kingly power inconsistent with 
the Emperor’s sovereignty, and in the fourteenth century Papalist 
wnters deduced from his position as earthly king a coercive power 
in his vicar, the Pope, over all secular rulers- Yet the Gospels had 
also repeated his words, "My kingdom is not of this world” and, 
"Render unto Caesar the things that are Caesar’s” *, and the well- 
known words of St. Paul in his Epistle to the Romans urging 
obedience to earthly rulers as a religious obligation because their 
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power is ordained by God for the good of mankind is of the greater 
political significance since these rulers were heathen. But the very 
use of such words as these of St. Paul seems to indicate the exist- 
ence of a belief among some Christians, that for them political 
obligations do not bind, have ceased to bind, or are to be ignored 
in preparation for the new life soon to come. There are thus 
indications in the New Testament of several cross currents of 
thought, political and social, in the early Christian Church, some 
almost anarchical or at least antinomian in tendency, others au- 
thoritarian ; some communistic, others opposed to this. On the 
question of slavery all the passages touching the subject seem to 
indicate a general belief in the Hellenistic view, regarding It merely 
as an established institution, but one aflFecting only the' outward 
man, and in no sense ‘'natural’^ as Aristotle considered it. It is 
impossible to say that all Christians accepted any one of these 
conflicting views, equally impossible to prove that the Church had 
adopted it as an orthodox doctrine. Furthermore, though most 
of these views are practically the same as the ones we have already 
traced back to the earlier Greek philosophers, it would be rash to 
conclude for that reason alone that Greece must have been their 
sole source.^ The scanty knowledge we have on these points 
scarcely warrants any positive conclusions. 

The effects on subsequent thought of these views when com- 
bined with the views already current in the heathen Empire are 
perhaps somewhat easier to discover than their origin or their rela- 
tive importance. These effects are to be found mainly in the 
writings of the early fathers of the church which furnish the bulk 
of our materials for the earlier middle ages, 

i For an summaiy see Carlyle, History of ^^toeooX PoKticol ‘Tkeoryt vol. i- p&rt 

iH, dap. viu. 
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THE EARLY MIDDLE AGES^ 

Long before the end of the Western Empire developments had 
begun which were in time to bring profound changes in the nature 
or the course of western political thought, such as the intrusion of 
the barbarians, the further decline of Roman culture including 
the knowledge of Roman Law, the gradual extension of a system 
of legal administration based upon the principle of the personality 
of law instead of its territoriality, the withdrawal of the emperors 
to the East, and the rift between the Western and the Eastern parts 
of the Church. 

Some of the political results of these important developments 
were not long in coming, but their eiBFects upon western political 
thought are not clearly apparent at once. In the early middle 
ages political thought as a whole seems to follow much the same 
general lines as under the later Empire, in the main an interpreta- 
tion in the light of Hebrew and Christian tradition of political 
ideas long current in Rome. 

There was little room in the West of the early middle ages for 
the older Greek idea that great men are a law unto themselves or 
that the discretion of a philosopher-king is higher than the fixity 
of rigid law. The Stoic or Roman ideas of the universality of law 
are always and everywhere assumed and it is in terms of law 
that human relations, including political relations, are invariably 
conceived. But Hebrew and Christian ideas had considerably 
changed men^s views as to the origin of that law without in any 
way affecting their belief in its universal character. The early 
Qiristian fathers all expressly or tacitly identify the law of nature 

* To two boots especially, parts of tbe outline in this chapter owe more than can be 
adequately acknowledged by mere references to spedfic points. One is Die SoziaUehren der 
chri^dichm Kirchen und Gruppen, by Ernst Troeltsdi (3d ed., Tiibingen, 1923, chaps. 1 and 
2) (now available in English trandation by Olive Wyon, The Social Teaching of the 
Christian Churches^ two volumes. The Macmillan Company, New York, 1931), the other, 
A History of Mediaeval Political Theory in the West, by R. W. and A. J. Carlyle (vol, i, parts 
Si-iv, and voL in, New York, 1903-1916). 
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with the law of God.^ This is an important and a characteristi- 
cally Christian idea, but it is not unique. The Stoic view as ex- 
pressed by Cicero was substantially the same.^ Neverthdess the 
uncompromising monotheism of Christianity and its view of God’s 
personal nature and his relation to his creation gave the idea a 
definiteness and a practical effectiveness hitherto unknown. And 
there was besides one element in this Christian idea of the law of 
God of which there was no counterpart in pre-Christian Roman 
thought — a portion of that law had been written by the finger 
of God himself and that writing was still in existence. 

What was the relation of this revealed law to the rest of God’s 
law inscribed only in the heart of man by his nature ? It is the 
law of nature, says one writer, in part reformed by Moses, in part 
confirmed by his authority, which forbids sin and makes it known, ^ 
but, St. Ambrose adds, if this natural law had fully served, the 
law of Moses would never have taken its place. 

It was sin then that first brought men under external coercive 
law, God’s as well as man’s. This seems to be essentially the 
same view as St. Paul’s. It seems clear that in St. Paul’s time 
there were differences among Christians on the question whether 
Christ came to destroy this law of Moses in whole or in part, or to 
fulfil it, but more important for later political thought is the 
unanimity of all patristic writers throughout the early middle ages 
in accepting the view common to St. Paul, the later Greeks, and 
the Romans generally, that there is one law written in the hearts 
of all men by nature, inclining them to good and drawing them 
away from evil. None followed Ulpian in making this a law com- 
mon to men and the lower animals, but all agreed with him in 
distinguishing sharply between tii&jus naturale and tiitjus gentiuTH, 
Nothing serves better to show the mingling of Christian and 
pre-Christian political ideas at this time than the explanations 
^ven of this distinction and of its historical origin. Seneca had 
imagined a primitive state of innocence where men were free of all 
external compulsion, and government, slavery, and property were 
unknown,^ and some of the classical jurists had ascribed the devel- 
opment of the institutions of the jus gentium to war and human 
avarice. Genesis now furnishes to the patristic writers the 

1 CM3je, cit I ^03-106, with references. a Ante, pp. 111-115. 

AaabTOiaster, Ca^k, op. cU., voL i, pp. 104-105. ^ Ante, p. no 

^ Ante, pp. ii9-i2a 
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explanation of it all. The golden age of innocence is the period 
before the expulsion of Adam from the Garden. 

The corruption of man began with the fall, and that corruption, 
the inheritance of all the children of Adam, created for the human 
race the necessity for coercive law and other like institutions. To 
supply the need God gave man the Mosaic law, and sanctioned 
human laws and institutions necessary to curb the evils arising 
from avarice, violence, and other forms of vice. Coercive law, 
above all the human portion of it common to all nations, is no part 
of man^s original nature; it came as a corrective of conditions 
arising from man^s fall from innocence. It is no branch of the law 
of nature, it may even be as the Roman jurist had said, contra 
naturamy occasioned by man's sin ; but it is none the less provided 
by the ordinance or sanction of God as a partial remedy for the 
consequences of that sin, and to this extent has a divine origin and 
a divine character. Its precepts must therefore be obeyed as a 
religious obligation. ^'Wherefore ye must needs be in subjection, 
not only because of the wrath, but also for conscience* sake." ^ 

This explanation applied not to law alone, but to many of the 
human conditions which make law necessary and to the human 
institutions requisite for its enforcement. In the state of innocence 
men were equal, it was sin alone which made inequality necessary. 
Sin it was, therefore, which occasioned, though it did not neces- 
sarily cause, all forms of subordination of one man to another, 
whether in the relation of master and slave, or in that of ruler and 
subject. Human government is one of God’s remedies for man’s 
cormption. “Let every soul be subject unto the higher powers 
{iiowruu^ v^epexpvcmLi), For there is no power but of God : the 
powers that be are ordained of God. Whosoever therefore re- 
sisteth the power, resisteth the ordinance of God : and they that 
resist shall receive to themselves damnation.’’ ^ Civil obedience is 
a religious duty, which implies — and this was sometimes expressly 
said — obedience even to evil rulers as well as to good, up to the 
point at least where it becomes one’s higher duty to “obey God 
rather than man." 

For evil rulers are God’s penalty for the sins of their subjects 
and it is God’s ordinance that they must be endured and even 
reverenced because their authority comes from Him. The true 
remedy of an oppressed people is to turn away from their own sins. 

^ MomanSg ziii. > 
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The phrase powers that be’’ (at [efowtht] . . , ovo-at) adopted 
from St. Paul by practically all writers of this period, itself seems 
also to imply the view long accepted in Rome that civil govern- 
ment was a human convention; ordained indeed by God, but 
originating in human action for men’s needs though not neces- 
sarily in any definite or formal compact. This view seems to have 
been the one generally held though not always distinctly expressed. 
These ‘^powers that be” may include, and to St. Paul no doubt 
did include, all lawful magistrates from the lowest to the highest, 
a fact seen and made effective use of by the opponents of monar- 
chical power in the sixteenth century. To the writers of the early 
middle ages the phrase probably had the same meaning, but little 
use was made of any part of it except the authority of a king or 
emperor. In this period monarchy is generally accepted as the 
normal form of the state and there is as yet no marked tendency 
either to question it as an institution or to put limits to its author- 
ity. It is not a period of scientific political investigation in which 
the varied forms of human government are compared on their 
merits. Such political ideas as w^e may gather must be taken 
from incidental statements in letters and polemics written more 
for religious than for political purposes. As Professor Ferguson 
says, “During the two millenniums and a quarter that intervene 
between the rise of the Macedonians and the downfall of the 
RomanoflPs, Hapsburgs, and Hohenzollerns, monarchy in some 
form or other has been the normal form of political life.” ^ This 
is especially true of the middle ages and early modern times, but 
in the middle ages at least It seems to have been felt that the 
allegiance that subjects should render was due, by God’s ordinance, 
rather to the monarch’s sacred office than to his person. 

Distinct statements of the last of these principles are seldom to 
be found in contemporary writers and a few may seem to imply 
an opposite theory. Possibly the distinction between the office 
and its holder was not very clear in the minds of most, but the 
interpretation here suggested seems to be the one applicable to the 
greater number of their own statements with the least forcing of 
their meaning. St. Chrysostom in the fourth century leaves no 
doubt as to his views. 

“F or there is no power, he [St. Paul] says, but of God. What say 
you ? it may be said ; is every ruler then elected by God ? This 

* CamkrMge AncietU History, vol. vii, pp. 8-9. 
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I do not say, he answers. Nor am I now speaking about individual 
rulers, but about the thing in itself. . . . Hence he does not say, 
for there is no ruler but of God; but it is the thing he speaks of, and 
says, there is no pozuer but of God, And the powers that be^ are 
ordained of God,^* ^ 

St. Chrysostom^s interpretation of St. Paul was unquestionably 
that of the later medieval writers almost without exception. It 
was the form of monarchical theory accepted generally in the later 
middle ages. As, for example, Peter Abelard says in the twelfth 
century, their power rulers received from God, their evil purpose 
they have of themselves. ^^It is one thing to resist the tyranny 
of an evil ruler, it is another to resist his just power which he has 
received from God.’* And he adds significantly, that when a ruler 
does an act of violence beyond his authority if we resist him in 
this we are opposing his tyranny rather than his power, we are 
withstanding man rather than God because he has usurped the 
power by his own act unauthorized by God. But when we stand 
out against him in the things for which he was lawfully ordained, 
then we are resisting his power.^ This distinction, always impor- 
tant theoretically throughout the middle ages, became of vital 
practical importance in the middle of the sixteenth century. But 
whether reverence were due to the office or to the person of a king 
or emperor, none denied that God’s ordinance required it to be 
paid to him as to God’s lieutenant. ^‘The King is adored on 
earth as the vicar of God.” ^ 

“Above the Emperor is none but God alone who made him 
Emperor” declared St. Optatus.'* Some of the utterances of St. 
Gregory the Great seem in some ways to go even further, and these 
statements were later to play a great part in support of monarchy 
against both popes and people. Occasionally it is said that the 
king is legibus solutus^ but oftener he is urged to follow the law in 
his judgments, advice which may or may not necessarily imply a 
right to disregard it. Strong as most of these statements are, how- 
ever, they differ greatly from the definite claims of divine personal 
rigjit made for kings in the seventeenth century. They constitute 

^ HoMtly XXIII on the Epistle of St, Paid to the Romans^ The SainUies of S, John Chrys- 
ostom (JLibrory of the Fathers of the 3 oly Catholic ChwcKj, vol. vii, p. 393 (Oxford^ 1S4.1). 

^Peki Ahadardi Commentariorttm super S, Paidi Epistolam ad Romanos lAbri QuSnguo, 
rv, cap., :riii, Migne, Patrologia, Series Latina, vol. 178, colunui 946. 

• Qi«Jted by Carlyle, op. dt., I, p. 149, note 2. 

4 Qdc^ed Carole, op, cU.^ I, p. i4g. 
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a theory of the divine right of kingship, rather than of kings. For 
this strongly monarchical doctrine Dr. Carlyle assigns three main 
causes, opposition to certain anarchical tendencies in the primitive 
Church, the relations existing between the Church and the Emperor 
after the conversion of Constantine, and the influence of the Old 
Testament conception of the King of Israel.^ 

No doubt one reason for the height of power thus attributed to 
kingship was the greatness of the end for which God was believed 
to have ordained it and the vast coercive power necessary to achieve 
that end. God's purpose in establishing kingship, and all subordi- 
nate magistracies as well, is to secure and enforce justice among 
fallen men. The end of all secular government is justice, and 
without it no political authority can ever be legitimate. Such is 
the theory of all writers of this period and the later middle ages, 
as it was of Cicero and the Roman jurists. 

To this last statement, however, one striking exception is usually 
made. The greatest of all the political writers of this time, 
St. Augustine, it is said, did not believe that justice was necessary 
to the being of a state. 

In the Ctiy of God he quotes Cicero's famous definition — 
people is not an assemblage of men brought together in any fashion, 
but an assemblage of a multitude associated by consent to law and 
community of interest." 

But, says the late Dr. Figgis in the last thing he ever wrote on 
politics, St. Augustine quotes this definition only to reject it as 
untenable. 

‘*So far indeed is Augustine from saying that injustice destroys 
the being of a commonwealth, that he uses the admitted injustice 
and corruption of Rome In the later days of the Republic as a 
reductio ad absurdum of Scipio's definition. . . . His sense of 
reality led him to prefer a definition which would include all exist- 
ing and historical communities, and hamper him as little as possible 
by an abstract ideal. . . . He saw that a State, reduced to its 
lowest terms, might be a people whose ^manners are none and 
their customs beastly' — associated for bad ends, yet still a State, 
because keeping internal peace. ... So far is St. Augustine 
from giving a clericalist definition of the State, that he definitely 
discards it, and shows us that he does so with intention, and gives 
Ms grounds. It is contrary to the facts of life." ^ This is an 

^ Op, rfi., I, p, 157, 2 Tke Fditkai Aspects ef Si, Augustme^s ^CUy cf Godf * chap. iii. 
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anticipation of Machiavelli indeed — if true; and Dr. Carlyle 
seems to agree, for he says, It would appear, then, that the political 
theory of St. Augustine is materially different in several respects 
from that of St. Ambrose and other Fathers, who represent the 
ancient tradition that justice is the essential quality, as it is also 
the end, of the State.” ^ 

As the statements of the greatest political thinker of the early 
middle ages on this important subject are unique before the six- 
teenth century if correctly interpreted in these extracts, it seems 
worth while to test the interpretation by a comparison with 
St. Augustine’s own words. 

We may start with his famous question, Remota justitia, quid 
sunt regna nisi magna latrodnia? “Without justice what are 
realms but great robber-bands ?” But he goes on to ask — and 
this is often omitted from the quotation — quia et latrodnia quid 
sunt^ nisi parva regna? “Since robber-bands themselves, what 
are they but little kingdoms ? ” He then goes on to explain further 
his meaning, “A company, and a robber-band itself, is composed 
of men ; it is ruled by command of a chief ; it is bound together 
by a compact of association {pactum sodetatis) ; and spoils of 
war are divided by the law of consent {placiti lege). This evil 
thing if it grow by the accession of abandoned men to such a pitch 
that permanent boundaries are established, that cities are occupied, 
that peoples are subjugated, assumes the more high-sounding 
title of a kingdom {regnum) ; but it is not the laying aside of 
cupidity that openly effects this, it is only the addition of impu- 
nity.” ® The heading of the brief chapter which includes this 
passage is, Quam similia sint lairodniis regna absque justitia^ 
“Kingdoms without justice, how like they are to robber-bands.” 

It is clear, then, that to St. Augustine, a kingdom {regnum) may 
exist without justice. But does he really believe that this more 

high-sounding title” {evidentius nomen) without justice can 
transform a band of robbers into a true res puhlica? In short 
IS there no essential difference to him between a regnum and a res 

* Mediaeval P oliUcal Theory^ I (1903), p. 170. More mature reflection on this point appar- 
eitly Jed Dr. Carlyle later to modify somewhat the view expressed here. “I am myself, 
therefore^ not at all certain whether St. Augustine did deliberately attempt to change the 
of the State.” The Social and PoUiical Ideas 0/ Some Great Mediaeval Thiniers, 

SI (1923) > but he seems to have returned to his original view that for St. Augustine justice 
was mni*%ss^tial to a true commonwealth. Mediaeval Political Theory, vol. v (1928), 
P- 405* 

^DeCmtateDei, Bk. IV, chap. 4. 
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fnblica? This is tlie crax of the whole matter, of which both 
Dr. Figgis and Dr, Carlyle seem to admit no doubt. 

In Book XV, chapter 8, of the City of Gody St. Augustine 
defines a city in practically the same terms as used of a realm. 
“A city (ckitas) is nothing else than multitude of men bound 
together bv some bond of association^’ {hominuw, muliitudo 
aliquQ societaiis vinculo colligcid). In this fashion a robber-band 
might grow into a city, with no bond of association higher than a 
common agreement for the division of plunder. Is such a city 
the same to St. Augustine as a res publica ? Or, to put the ques- 
tion otherwise, does all this prove that he thought a true res publica 
could exist without justice ? Any bond whatever {aliquod vin- 
culum), for a good purpose or an evil, provided it amounts to a 
pactum societatisy any aggregation of a rational multitude, as he 
puts it in Book XIX, chapter 24, if only they are associated in com- 
mon agreement upon the objects they pursue, any kind of koinonia, 
we are tempted to add, may be properly called a realm or a city, 
if it has a territory and suflBcieiit size and strength. But can this 
be the political koinonia if it seeks only mere life, not the good life ; 
is such a realm or city a true res publica or commonwealth if the 
bond of association is any bond and not the bond of justice and 
law {vinculum juris) which Cicero required ? The care with 
which St. Augustine confines these statements of his to civitates 
and regna seems to me to indicate that he means to exclude res 
public ae; at least it gives no warrant for citing these passages 
as affirmative proof of a view that justice Is non-essential to the 
being of a true commonwealth. 

But the strongest statements tending to prove the interpreta- 
tion of Dr. Figgis have not yet been noticed. They are in Book 
XIX of the City of God. In chapter 21, St. Augustine repeats the 
definition of Cicero and says that if it is a true definition, then 
pagan Rome never was a true res publica or res populiy because 
there was no no because no justice ; no justice 

because no rendering to each of his due ; and no such rendering, 
where the rites — which are the ^Tights” — of the true God were 
neglected for sacrifices to impure demons. 

But on the other hand, if a populus is defined in another way, 
as if it were said {velut si dicatur)y * A people is an assemblage of 
a rational multitude associated by concordant communion in the 
things which it cherishes,’” then it would not be absurd to call 
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this multitude a people, whether it unites in furthering a good end 
or a bad. And according to this definition the ancient Romans 
without doubt were a fopulus and the Roman state a res puhlica. 
Notwithstanding its wars and civil commotions, St. Augustine says 
in effect, I should not on this basis venture to assert that Rome 
was no res public so long as there remained any kind of assemblage 
of a rational multitude held together in pursuit of a common end ; 
and I should also be taken as saying and thinking the same of the 
states of the Athenians, of the rest of the Greeks, of the Egyptians, 
of Babylon, and of all races whatsoever. ‘'Generally, of course, a 
city of impious men, where God does not rule over a people obedi- 
ent to him so that sacrifice is not made except to him alone, and 
where as a consequence the soul does not rule rightly and faith- 
fully over the body nor reason over the appetites, that state is 
devoid of the truth of justice/^ ^ 

This passage, in which the old sophistic view is repeated as an 
alternative to Cicero^s, is taken as conclusive proof that it expresses 
the personal opinion of St. Augustine himself in condemnation of 
the latter. Its phraseology and its context alike make me more 
than doubtful of this. It is worth remembering that it is not 
justice of which St. Augustine is here directly in search as Plato 
was in the Republic, He is primarily concerned, not in finding 
justice, but in defending Christianity against paganism, and he 
wishes to show that his arguments against the latter must hold 
good no matter which of the two possible views of the nature of the 
state one may adopt. According to one of these views, justice 
is necessary to the being of a state ; but in a heathen state there 
can be no such justice, therefore no state. This is a reductio ad 
absurdum indeed, but it is the absurdity of heathenism not of 
Cicero’s definition which St. Augustine means to prove. 

But, it might be said, this line of argument could prove nothing 
in favor of Christianity unless one were to accept Cicero’s defini- 
tion. Suppose, then, says St. Augustine, we were not to accept 
it. Suppose the alternative definition were taken instead, if you 
will {velut si dicatur, etc,). Let it be assumed that justice is 
unnecessary to a state- Even so, it still remains true that there 
can be no real virtue where the true God is not worshipped, for 

then the soul can have no real dominion over the body nor over 
the passions. 


^ De CiviiaU Dei, XDC, chap. 24. 
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In this general line of a.rgiiiiient, which I ha.ve tried not to distort 
in the suinmairy, and in St. Augustine’s use of such expressions as 
*%"eiut si dicatur” to introduce the anti-Ciceronian view, I can see 
little ground for assuming that when the author sets forth a con- 
ception of the state '‘according to the definition of Cicero” and 
then follows it with another of contrary character, it must be 
taken as proved that his own personal preferences must be against 
the first and in favor of the second. And yet this seems to be all 
the proof adducible for the confident assertion that St. Augustine 
practically alone of all medieval thinkers dispensed with the need 
of justice in a commonwealth. 

But if St. Augustine did not thus discard justice, what was his 
real belief on this important subject ? The conclusions to be culled 
from the general argument of the City of God I should summarize 
thus: Justice and justice alone is the only possible bond which 
can unite men as a true popuius in a real res publica. The great 
states before Christianity were regna but they were not true 
commonwealths because there was no recognition in them of what 
was due to the one true God, and without such recognition there 
could be no real justice, for justice Is to render to each his due. 
They were, however, regna and their undoubted merits in many 
ways entitle them to great admiration and respect. 

In the time before the introduction of the new law by Christ, 
as St. Paul said, “When the Gentiles, which have not the law, do 
by nature the things contained in the law, these, having not the 
law, are a law unto themselves” {Rom, ii, 14) ; “And the times of 
this ignorance God winked at” {Acts, xvii, 30). But since the 
coming of Christ and the new law — i.e, in St. Augustine’s own 
day — no true justice can exist without the rendering to everyone 
his due, and “what justice of man is it which takes man himself 
away from the true God and makes him subject to unclean 
demons ?” ^ Thus the great pagan empires may have been regna^ 
and Athens truly enough a civitasy for each was bound together 
by some pactum societatis, and a community is a regnum or a 
cimtas if bound together aliquo societatis vinculo y by any bond of 
association ; but none of them, admirable as some were in other 
respects, could ever be a true populusy its association and its 

^ “It is tlie pajt of law to direct human actions according to the order of justice, but in 
this the new kw bulks larger than the oM.” SL Thomas Aquinas, Summa Tkeokgica, Prima 
Secundae Partis, Qiaestio XCI, art. v. 



THE EARLY MIDDLE AGES 


159 


government could never rise to the height of a real res populi or 
res publica; for a populusy in Cicero’s phrase, means ‘*not every 
assemblage of a multitude but an assemblage united in consent 
to law and in community of interest.” It must be united consensu 
juris, by consent to law, and that law must include the law of God 
as well as the law of man. Such law and such justice there can- 
not be in any state in which the just claims of the one true God 
are denied. No heathen state can ever rise quite to the height of 
a true commonwealth. 

St. Augustine’s City of God probably had a greater influence on 
subsequent medieval political thought than any other book 
written in the early middle ages. Yet, as Dr. Carlyle says, no later 
writer believed a true commonwealth could exist without justice. 
This was not, as Dr. Figgis intimates, because the political writers 
of the middle ages either disregarded or rejected the views of 
St. Augustine on this important point : it was because their inter- 
pretation of St. Augustine was not in accordance with that of 
Dr. Figgis. For example, James of Viterbo, an Augustinian and 
a writer strongly under the influence of St. Augustine, at the open- 
ing of the fourteenth century cites these passages from the City 
of God in defence of the Donation of Constantine against those who 
based a denial of its validity on the ground that it was made in 
a state devoid of justice; but it is valid, he says, not because 
justice is non-essential to a commonwealth, but because justice 
was not entirely lacking in the pagan Roman Empire. ^'In the 
Roman realm,” he says, ‘‘especially after it began to increase, 
there was a justice of a certain kind, though indeed not that justice 
which has been formed through the faith of Christ which alone 
is called true justice; and so the Roman realm was. not a latro- 
ciniumfor that time.^ Yet it was not just in the highest sense, since 
in that sense there can be no just realm where the faith of Christ 
is wanting.” ^ 

Many other similar statements might easily be added, for this 
is the unvarying medieval interpretation of Augustine’s words. 
No conception of the middle ages was more deeply woven into the 
political thought of the whole period than St. Augustine’s idea 

^ Tbe UaUcs are not in the original. 

Regimine CkrisfianOi edited by H. X. Arquilliere, part ii, chap, x, p. 305, For 
another similar interpretation, see Egidius Romanus, De Ecclesiasiica Potestate^ edited by 
Boffito and OaKa, part ii, chap, vii, p. 60 ; part iii, chap, xi, p. 161 . Mr. Woolf’s treatment 
of this whole subject k admirable, Bariolus of Sassoferrato, pp. 64-67, 
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that Justice is incomplete if it is not based upon Christian law as 
well as the law of nature. No one can read the impassioned 
writings of Gregory \TI without being impressed with the fact 
that the spring of all his thought, and of his immense activity, is 
the Augustmian idea of a justice which must have the law of the 
Christian God as its chief basis. For Gregory it was a necessary 
inference from this that the duty of securing this divine justice 
upon earth must ultimately rest on none but the vicar of Christ 
upon earth. It was but a step from this to Innocent IV' s claim 
that the Pope is the judex ordinarius of all men and to the whole 
later struggle of “Church and State.” The jest of Voltaire that 
the Holy Roman Empire vras neither holy nor Roman nor an 
Empire may be true for later history. As to the conception of the 
Empire up to the fourteenth century, it is utterly false. That 
Empire must be Christian as well as Roman, the politia Christiana; 
and for a long time it was only with difficulty that men could 
think that any other polity could be Christian in the same sense, 
for the unity of one polity was as necessary for earthly justice 
as ecclesiastical unity was for salvation. Not till the rise of 
the nation states, and the period of the Renaissance and Refor- 
mation were these ideas entirely dislodged, if then. The debt 
of medieval political thought to St. Augustine is incalculable and 
no effort is wasted that may lead to a better understanding of his ■ 
true meaning. 

In the period under consideration, as always In the middle ages, 
there was a tendency to look at the institutions of government, 
servitude, and property all in much the same way, and as it was 
the fall of man that furnished the explanation of governments 
origin, by men of the early middle ages the same general explana- 
tion was extended to slavery and to man’s control over external 
things. In the state of innocence men were equal and they were 
free, there was no domination of any kind by one over another. 
But the fall of man altered all this. “The prime cause of servi- 
tude is sin,” says St. Augustine.^ But, as in the case of govern- 
ment, this must not be taken as proving that human slavery 
necessarily meets with God’s disapproval. It is only another 
of die institutions ordained by God to cope with man’s wicked- 
ness. As such, however, it must be considered only as an out- 
ward status and must never obstruct the effects of God’s grace; 

1 Ik Cmtate Dei^ XIX, diap. xv. 
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it does not deprive the slave of the character of a man nor 
reduce him to the level of an “animate instrument"^ as Aristotle 
thought. Masters and slaves are fellow men and by the Grace 
of God may become brothers in Christ, equal before God though 
necessarily unequal under human law while sojourners in this 
“earthly city."" 

Such in brief was the general belief of this time regarding the 
instutution of slavery, and it is easy to see how much it owes to 
Stoic ideas and the doctrines of Roman law, though greatly colored 
by Christian tradition and the new theology. 

On the prevailing conceptions regarding property the effect of 
Christianity was relatively greater and the contribution of Roman 
law, though very important, apparently considerably less than 
in the case of slavery. Some of the survivals in Roman law may 
indicate an early period when property was held in common, but 
the earliest legal sources we have give clear proof of the existence 
of private ownership. It was a settled principle deeply imbedded 
in the Roman legal system. This principle is not repudiated by 
the Church writers of the early middle ages, but it arose, they 
hold, out of the jus gentium^ not from the jus naturale^ and hence 
became a part of thtjus civile^ by virtue of which alone it is binding 
upon men. It is purely conventional, not natural. As for govern- 
ment and servitude, they offer an explanation of its origin which 
comes in part from Christian tradition, in part from heathen 
philosophy. As with servitude, its prime cause is sin, in this case 
the particular sin of avarice. But in the case of property they go- 
further than this and introduce ideas which can scarcely have 
originated anywhere but in the Christian community or in tradi- 
tions which go back beyond it. These were ideas not merely of the 
origin of property — concerning that the Romans had held views 
not unlike, but with slight eflFect on the practical rules of their 
law — they were very distinctive ideas as to man"s proper use of 
it, and they had a very definite influence on Christian ethics in 
this respect and on practical life. 

Roman law does not go beyond the maxim, “Make such use of 
your own as not to harm another"s,"" ^ which implies private owner- 
ship and puts only negative limitations upon use. Christian writ- 
ers went far beyond that. 

^ vAere tuo vi alimim nan hedas. So far as I know this Tnarim does not occur among 
the aomces of Roman Jaw, but it expresses the general principle of the law. 
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The following summary of their ideas on the subject is taken 
from Dr. A. J. Carlyle’s paper on The Theory of Property in Mediae-^ 

val Theology} 

*^This view is the opposite of that of Locke, that private property 
is an institution of natural law, and arises out of labour. To the 
Fathers the only natural condition is that of common ownership 
and individual use. The world was made for the common benefit 
of mankind, that all should receive from it what they require. 
They admit, however, that human nature being what it is, avari- 
cious and vicious, it is impossible for men to live normally under 
the condition of common ownership. This represents the more 
perfect way of life, and this principle was represented in the organi- 
zation of the monastic life, as it gradually took shape. For man- 
kind in general, some organization of ownership became necessary, 
and this was provided by the State and its laws, which have decided 
the conditions and limitations of ownership. Private property 
is therefore practically the creation of the State, and is defined, 
limited, and changed by the State. 

WTile, however, the Fathers recognize the legal right of private 
property, as a suitable and necessary concession to human infirm- 
ity, a necessary check upon human vice, they are also clear that 
from the religious and moral standpoint the position of private 
property is somewhat different. The conventional organization 
of life is legitimate, but the natural law is not only primitive, but 
also remains in some sense supreme. Whatever conventional 
organization may be found necessary for the practical adjustment 
of human affairs, the ultimate nature of things still holds good. 
Private property is allowed, but only in order to avoid the danger 
of violence and confusion ; and the institution cannot override the 
natural right of a man to obtain what he needs from the abundance 
of that which the earth brings forth. This is what the Fathers 
mean when they call the maintenance of the needy an act of justice, 
not of mercy: for it is justice to give to a man that which is his 
own, and the needy have a moral right to what they require.” ^ 

When, therefore, the Fathers say that almsgiving is an act 


Second Edition, pp. 117-132. Another paper in the 
^ IS dso valuable for this subject. The Biblical and Early Christian Idea oj 

Bartlet. D.D. (pp. 83-116). See also Ernst Troeltsch, Die 

12^-126. 
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of justice, there is little doubt that they mean that the man who 
is in need has a legitimate right to claim for his need that which 
is to another man a superfluity/^ ^ 

All property is the gift of God and it was His will that the earth 
which He created should be the common possession of all men and 
satisfy the needs of all ; it was avarice which created rights or 
private property. 

*Ht is therefore just that the man who claims for his private 
ownership that which was given to the human race in common, 
should at least distribute some of this to the poor.” ^ 

At most it is only the use of property that any man can rightly 
have, and this use should be restricted to his proper needs and 
limited by the needs of others. Among the principles constituting 
the law of nature, according to St. Isidore of Seville in the seventh 
century, one is communis omnium possession 

There remains to be briefly discussed one more topic important 
for this period alone, but more important as the beginning of 
later controversies, the question of the relations of “Church and 
State.” 

To understand the views held in the early middle ages of the 
relation of Church and State one must first of all know the institu- 
tions and practices of the Church as they were at the stage in their 
development reached in the period immediately following the 
toleration and later establishment of Christianity by the Roman 
state and before the changes produced in those views by the break- 
up of the western Empire and the establishment of the new king- 
doms. Toleration and establishment were concessions made by 
the state and sanctioned by secular law, but these concessions 
were granted to a large body of the Emperor’s subjects who already 
formed a community, united not only in a common faith, but by 
a comprehensive ecclesiastical organization with extensive dis- 
ciplinary powers and definite institutions of independent growth 
and long standing. The establishment of Christianity meant not 
only the full submission by Christians to the Emperor’s sover- 
eignty; it also involved the recognition by the state of this organi- 
zation and its spiritual authority. Churchmen never questioned 
the Emperor’s sovereignty or the binding character of his decrees, 

^ p. 124. 

® A- J, Carlyle in Property^ Its Duties and Rights, p. 123, summarizing St. Ambrose. 

^ Etyimdogies, Bk. V, chap. iv. For a commentary on this very ambiguous phrase, see 
Ststory of Mediaeval PoliUcal Theory, I, pp. 142-144. 
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but they were at times confronted by cases in which obedience to 
these decrees seemed inconsistent with the spiritual claims and 
authority of their Church, and it is not surprising to find among 
them differences In the answers given to the puzzling and novel 
questions raised by such cases. In the latter half of the fourth 
century St. Optatus reminded the Donatists who rejected the 
Emperor’s decision against them that the Church was in the state, 
not the state in the Church, and that there was none above the 
Emperor but God alone who made him emperor,^ and such state- 
ments probably do not go beyond the generally accepted view. 
But at other times, when the Emperor’s acts were not so acceptable 
to the orthodox, their "emphasis was very different. It is also in 
the late fourth centur}^ that St. Ambrose wrote to the Emperor 
Valentinian II to remind him that in matters of faith it belongs 
to the bishops to judge Christian emperors, not to emperors to 
judge bishops. “The Emperor is within the Church, not above 
it. . . . The things that are divine are not subject to imperial 
power.” He withheld the Eucharist even from Theodosius the 
Great, and on one occasion when the surrender of a church was 
demanded in the name of the Emperor he refused with the words, 
“The palaces belong to the Emperor, the churches to the priest- 
hood.” 2 

In causes of God it befits rulers to learn rather than to teach 
(disctre potius quam docere), declared Pope Felix 11 .® 

In the last years of the fifth century the most sweeping and 
most comprehensive statement of these matters in this period is 
found in the letters and tractates of Pope Gelasius I. The Em- 
peror, he says, is the son of the Church, not its director. In 
matters of religion it is his to learn and not to teach. He has the 
privileges of his power which he has obtained by the will of God 
for the sake of public administration. But God willed that dis- 
positions for the Church should belong to the clergy, not to the 
secular powers, which, If they are Christians, He willed should be 
subject to his Qiurch and to the clergy. Not by public laws, not 
by the powers of the world, but by the bishops and the clergy, 
did the omnipotent God will that the lords and priests of the 
Christian religion should be ordained, removed, or restored when 
renouncing their error. Christian emperors ought to entrust the 
administration to the heads of the Church, not to exercise it. 

* Cailjle, op. ciL, I, pp, 14S-149. * IbU., pp. 180-184. ® lUd., p. 186. 
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Therefore no sentence is certain, nor can that stand which the 
Emperor has taken upon himself, if the Church by its own laws 
and by its own competent ofl&cers has never discussed the caste 
nor restored the culprit to communion. 

Before the time of Christ, he says, some did have the offices of 
both king and priest, and in heathen times the devil copied this 
and the pagan emperors held the office of Pontifex Maximus. 
But Christ who was both king and priest never entrusted both 
powers to the same hands, but separated the two offices and the 
functions and dignities proper to each, and therefore, as Christian 
emperors stand in need of priests for eternal life, so the priests for 
the course of temporal things employ (uterentur) the directions of 
emperors. 

“There are two authorities by which principally this world is 
ruled, the sacred authority of the bishops, and the royal power, 
and the obligation of the bishops is the heavier of the two in pro- 
portion as they shall render account to God for the kings of men 
themselves.” ^ 

There is here a clear statement of the principle “that the Church 
has its own laws and principles, its own administrative authority, 
which is not at all to be regarded as dependent upon the state, but 
as something which stands beside it and is independent of it ; that 
the relations between the Church and the State are those of two 
independent though closely related powers.” ^ But it is at the 
same time admitted that in Christian society, ^^the spiritual and 
the temporal powers are intrusted to two different orders, each 
drawing its authority from God, each supreme in its own sphere, 
and independent, within its own sphere, of the other”; and the 
fact is distinctly recognized that “while these two authorities are 
each independent of the other, and supreme in their own spheres, 
they are also dependent upon each other, and cannot avoid rela- 
tions with each other; so that while each is supreme in its own 
sphere, each is also subordinate in relation to the other sphere. 
The king is subject to the bishop in spiritual matters, the bishop 
to the king in temporal matters. Gelasius is conscious of the fact 
that no division between the two powers can be complete; . . , 
and, more than this, we may say that Gelasius perhaps feels that 
the question which is the greater of the two cannot be wholly 
avoided,”® Dr, Carlyle reems warranted in feeling that these 

^ Carfyk, op. cU., I, pp. 187-ipi. * I, pp. 175-176. * Ibid.f p, 192. 
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statements go far establish a theory of a strict dualism in 
society, and they are not therefore in accord with the tendency of 
those mediaeval thinkers who thought of society as organized under 
the terms of a complete unity.” ^ The latter conception prevailed 
over the former in the eleventh and twelfth centuries, and the 
higher power was the spiritual ; ^ by the late sixteenth century the 
dualistic view had revived and was generally held by both ecclesi- 
astics and politiqueSy and though often contested it has never since 
been wholly absent from the history of the state, notwithstanding 
the fact that the balance has in general swung over toward the 
temporal power in modern times. 

In the statements of the early middle ages we may see appearing 
in their earliest indistinct form some of the concrete points that 
have divided Church and State ever since, the immunity of the 
clergy, the mutual limits of spiritual and temporal jurisdiction, 
the obligations of Church property, and even obscurely the ques- 
tion of Supremacy ; and a study of these statements discloses a 
steady advance in the consciousness of its distinctive character 
and peculiar rights by the Church, which to be thoroughly under- 
stood must be studied in closest connection with the history of the 
successive changes in its actual relations with the Roman govern- 
ment throughout this period. 

The progress of this spirit of Independence moved side by side 
with a growing consciousness within the Church of its unity — in 
fact with two closely related tendencies, one toward unity, the 
other toward the conception of the Church as a definite visible 
institution outside of which there is no salvation ; and both ideas 
were developed In the contests with heathenism without and heresy 
within. 

As early as the third century St. Cyprian likens the Church to 
the sun with many rays but one light, to a tree whose many 
branches draw their strength from one root, or to a spring from 
which many rivulets flow. But a branch tom away from the tree 
cannot grow, and a rivulet dries up if not fed by its spring. So 
whoever is separated from the Church Is separated from the things 
promised to the Church. He shall not enter into the rewards of 
Christ, who leaves the Church of Christ. He Is a stranger, a 


i Cariyie, gp. ciL, I, pp. 184-185. 

* GieAe, PsdiJdcal Tke^ites of the Middle Age CMsitland^s translation) p. 9 ff. for tlip 
of later views on tMs subjecL 
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profane man, an enemy. '‘^He cannot have God for his father who 
does not have the Church for his mother.’’ “Whoever does not 
hold to this unity, has not the law of God, has not the faith of 
Father and Son, has neither life nor salvation.” ^ As long as the 
Church was a society unrecognized by law the enforcement of these 
strict views could go no further than excommunication, but with 
the establishment of Christianity these questions assume a political 
importance, and ultimately the penalties against breaches of this 
unity were inflicted by the state. Thus religious uniformity en- 
forced by secular authority was becoming the rule and this uni- 
formity included adherence to a visible, external, exclusive 
institution. It is true that St. Augustine defines the Church as 
the community of all believers and that his “City of God” is nOt 
the exact counterpart of the visible Church on earth.^ Yet the 
weight of his great authority was always thrown on the side of 
unity and orthodoxy, and the influence of other sides of his many- 
sided mind clearly appears only centuries after his death. 

There is no part of the history of the age-long struggle between 
Church and State more essential to a thorough mastery of it all 
or to an impartial estimate of the conflicting claims, than this 
period of its beginnings in the early middle ages. 

Fortunately the complicated question of the causes of the 
“Decline and Fall” of the western Empire may be left to the 
general historian. The chronicler of the growth of political 
thought is concerned only with the changes in men’s conception 
of the state produced by the new political conditions that accom- 
panied and followed this decline. These changes were gradual 
but they were fundamental, and the two aspects of them probably 
most important here are their effects upon the relations of the 
secular and the ecclesiastical authorities, and the infusion of 
habits of thought concerning law and government derived from the 
tribal conditions of the barbarians who swarmed into the Roman 
Empire, and ultimately found themselves its heirs. It seems best 
to take the second of these first, and within it the early Germanic 
conceptions of law. 

Roughly speaking we may trace three principal phases in the 
development of these conceptions between the fifth and the tenth 

^ De Unibtte Ecdesiae, chaps. 5-6. 

s For a discriminating discussion of the varying modem views on these points see Figgis, 
The Political Aspects of St. Augustine^s ‘ City of God* chap, iv, with the notes at the end of the 
volume. 
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century, first the period without discoverable beginnings during 
which the primitive idea of tribal law was little affected by new 
conditions or by ^^intemationaP’ questions, a period when the 
custom of the tribe was exclusive in its scope and racial rather 
than territorial in its character.^ A second phase, which should 
be considered a development in this primitive idea rather than a 
breach of it, was inevitably brought about by the irruption of the 
barbarians into the western provinces of the Empire, coming as 
they did increasingly by whole tribes, and in competition with 
each other, or in succession one to another. This is the phase 
most prominent from the sixth to the ninth century, characterized 
by the phrase “the personality of law.” It has been held that 
the peculiar conditions implied by this phrase were inherent in 
the early Germanic conception of law itself, but Brunner and 
others have pointed out certain facts that seem inconsistent with 
such a theory. The texts of the Salic law, one of the earliest sur- 
viving records of Germanic customary law, seem to recognize no 
such distinction betv^een a Frank and “a barbarian” who lives 
under Salic law,^ and there is evidence of its non-existence even 
in the ninth century in England.® So far as surviving documents 
go, the principle of personality seems to appear first in the Lex 
Ribuaria, of later date than the Lex Salica.^ “This is no ancient 
Germanic principle.” “Its development was the result of the 
exigencies of the time,” and of the attempt of certain tribes “to 
extend the enjoyment of their tribal law into the scattered districts 
over which they had spread.”® Under this principle a racial 
group within a state was not brought under the tribal law of the 
state but permitted to employ its own customary rules, and before 
a particular case could be determined it was necessary to ascertain 
which law should apply, usually through the ^'profession” of the 
defendant. In parts of the country over which successive waves 
of migration had passed each leaving a sediment of population as 


For the best modem account of customary law see Siegfried Brie, Die Lehre wm Gewohn- 

voL i, Breslau, 1S99 (ail published) especially sections 27-32 (Das deutsche Recht 

sm MiUeidier). 


= B^ner, Deutsche Recktsiescikhfe, I (2d ed.), p. 384; Geffcfcen, Lex Salica, pp. 40. 
i 5 i SchrMer se^ to regard the matter as stiU “disputable.” Lehrbuch der deutschen 

Recmsgesckic^kie (5th ed.), p. 242, note 12. 

» In the treaty between Alfred and Guthrum, Liebermann, Die Geselze der Angehacksen, 

I, P- 126. * 


R&nafia, editoi by R. Sohm (MonumerUa Germaniae Bisiori^a) 11 • 61 2* 

Bnmner, Bp. cU., p. 384. ^ , 

* Brunner, foe. cH. 
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it moved onward, the number of these law-groups became consider- 
able and the administration of law very complex. This diversity 
of laws was so great, as Bishop Agobard of Lyons quaintly says 
in the first half of the ninth century, that it was to be found *'not 
only in particular districts or cities, but even in many houses/' 
**For it often happened that five men were present or sitting to- 
gether, and not one of them had a law the same as another." ^ 
The application of the principle sometimes resulted in the promul- 
gation of two sets of laws, one for the Roman, the other for the 
Germanic subjects of the King, as in the Visigothic and Burgundian 
kingdoms. 

The importance of this phase of European legal history in the 
development of political ideas is incalculable. Under such a sys- 
tem of personal laws it was possible for Roman law to survive the 
invasions of barbarism, if the Roman population was large enough 
for its law later to form a part of the local law of the district, after 
the peoples had become stabilized and their laws had become 
territorial. But for this principle of personality it is hard to see 
how Roman law could ever have thus persisted as local custom, as 
it did in places, and had it not so persisted it seems probable that 
the renaissance of Roman law might never have come, at least 
when it did, and as it did, in the eleventh and twelfth centuries. 
For in this darkest period of the law's history it was certainly as 
local custom chiefly that the Roman rules of the law lived on ; it 
was not in the form of a scientific jurisprudence if we may judge 
from the few slight, scattered, and exceedingly crude epitomes 
that have been thought to date from this period.^ For these 
reasons the obscure period of the personality of law must be con- 
sidered one of the most critical in the whole history of political 
thought, for if the continuity of Roman law had been broken at 
this time it is safe to say that the entire subsequent development 
of political thought in the West would have been far other than 
it has been. And that continuity was in the greatest danger of 

* Ad^xTsus legem Gtmdoladi, c. 4 {M, G. E., Leg,, m, 504), quoted by Brunner, op. dt., 
I. P. 383. 

®Tiie fullest account of these sources is Max Conrat^s Geschichte der QueUen und Literatur 
des romischen Reckis imfrUkeren Mitidalter, Leipzig, 1S91. A few are printed in H. Fitting^s 
Jwtistisdte Sckrifien des friiheren Mittelalters, Halle, 1876. For the argument that these 
Stings come from the dark i)eriod between Justinian and Imerius, see Fitting, Die 
Anfm^ge der RecMssckide za BologTia, Berlin, 18S8. Flach, on the contrary, holds that they 
date either from the time of Justinian or after the establishment of the law school at Bologna, 
^^^^^ween. Mudes crUigues sw VHstoire du droit romain au moyen dge, Paris, iSpcy 
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being broken. Our knowledge of the full text of Justinian^s 
Digest hangs by a single thread, the precious manuscript of it pre- 
served at Florence. But for the effects of the principle of personal- 
ity, there might well have been no Irnerius, no Bartolus, no Cujas, 

no Bodin. 

But as changing conditions had thus brought about the preva- 
lence of personality, so further changes ultimately put an end 
to it and made the law territorial. By the ninth century this 
change is all but complete. The wandering peoples have almost 
ceased to move, their territories have for the most part become 
fixed and permanent, and the various racial elements within these 
territories have gradually become fused into true local communi- 
ties. In like manner their tribal customs have become local cus- 
toms, they are ‘"the law of the land,’’ with few exceptions binding 
upon all within it, and binding upon them because of their domicile, 
not their race. 

As a whole this is a period of customary law, of the gradual 
fusion of older and newer elements in political thought, of the slow 
assimilation of Roman ideas by the barbarians, and the “bar- 
barizing” of these ideas in this process of assimilation. It is 
necessary therefore to consider something of the nature and extent 
of the new ideas about the state, of Germanic or at least non- 
Roman origin, which in this way became a part of the heritage of 
modern times from the political thought of the middle ages. 

The description of the Germanic invaders given by Caesar and 
Tacitus and the later and fuller evidence in the fragmentary 
written compilations of their own customary tribal law disclose 
habits of thought about law, government, servitude, and property 
far different in many respects from those of the provincials who had 
inherited the traditions of imperial Rome. To the Germans, law 
remains primarily the immemorial custom of the tribe, as much 
its unique possession as the tribal religion, and if a part of this 
customary law happens to be put in writing, through contact with 
Roman ideas of written law and increasingly complex relations 
with other racial groups and laws, this in no way changes men’s 
habitual conception of the essential nature of law itself, of its 
origin, or of the basis of its authority over them. The primary 
fact is that, notwithstanding all the so-called written “codes,” 
custom continued to comprise the bulk of the actual law of the 
invading hordes, and that it was as immemorial custom alone that 
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any of these laws, whether written or not, were held to be binding. 
The writing and formal promulgation were incidental, not essen- 
tial, to the character of law. Even the smaller, written, part of 
that law, as Professor Jenks well says, was ‘'not legislation, but 
record."* ^ “The law was not made, it was only proved.” ^ 

It is scarcely necessary to say that this idea was not new. It is 
found at a corresponding stage in the cultural development of 
most races, and it was as characteristic of primitive Romans cen- 
turies before, as it was of the Germanic peoples in the early middle 
ages. But in the latter period Roman law was developed, Ger- 
manic law still primitive, and some of its primitive characteristics 
were retained through the whole period of the personality of law 
to become a part of the territorial law that succeeded it in the 
period we call feudal. Possibly the most significant of these 
characteristics for the history of political ideas is the prominence 
of custom. In 319 a.d. the Emperor Constantine had declared 
that the authority of custom and ancient usage was not to be 
ignored, unless it ran counter to reason or lex? In the twelfth 
century the author of the second book of the Libri Feudorum turns 
this statement completely around : the authority of the Roman 
laws is not to be disregarded but it does not extend so far as to 
overcome usum aut mores, ^ Explain this dilFerence as we may, 
and many explanations have been oflFered, the great fact stands 
out that the Germans have brought to the political thinking of 
Western Europe a new and permanent contribution of great signifi- 
cance, a conception of law different from that of imperial Rome. 
They have brought, or they have restored, a new, or possibly we 
may say, an old, emphasis. They habitually think of law prima- 
rily as the immemorial custom of the tribe, not as the legislative 
enactment of any supreme authority in the state. 

What St. Isidore of Seville says on the subject seems a little 
obscure, but it is certainly not exactly what a Roman jurist of the 
classical period would have said. Jus is a general term, lex is 
a species of jus. Jus is so-called because it is just. Moreover all 
jus stands firm through leges and mores. Lex is a written enact- 
ment. Mos is custom approved by its antiquity, or unwritten lex. 
For lex is so called from legendoy since it is written. Mos on the 

1 jCaiff and PolUics in the Middle Ages^ 7-8. 

* R. Schroder, Lthdmch det deutschen Rechisgeschichte (5th ed.), p. 238. 

* C. 8, 52, 2. 

* L ehmann , Das langahordische Leknrecht, p. 115. 
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other hand is custom long used and drawn only from usages. 
Moreover custom (cousuftudo) is a kind of jus instituted by usages, 
accepted in place of isx where Isx is lacking. And it is immatenal 
whether it is established by a writing or by reason, since it is reason 
also ’which commends lex. Besides, if lex stands firm through 
reason, lex will be everything which is established by reason, pro- 
vided it be consistent with religion, that it accord with discipline, 
and that it conduce to salvation. Moreover it is called custom 
because it is in common use.” ^ 

"'Lexy therefore, will be honest, just, possible, according to 
nature, according to the custom of the country y suitable to the place 
and time, necessary and useful ; clear also, lest it contain through 
the obscurity of its wording something furthering a private interest, 
but written rather for the common utility of the citizens.” ^ 

The Interesting thing about the first passage is the assimilation 
of lex and consuetudo. They are in essence the same. The same 
point was made centuries later for England in the law book of the 
twelfth century ascribed to Glanvill. 

It is unnecessary^ to repeat in detail the well-known description 
of Germanic institutions by Tacitus in proof of the fact that the 
same tribal ideas affect the principal Institutions of central govern- 
ment, as well as law. In a regime of customary law there is little 
place for legislative authority and Tacitus naturally has nothing 
to say of any among the primitive Germans. But even in absence 
of legislation there are other decisive questions of tribal policy to 
be determined, questions of war, peace, and alliances, and these’ 
the Germans did not entrust to their kings when they had kings — 
Tacitus implies that sometimes they had not — but agreed upon 
in the assembly of the warriors of the tribe. Nor was this all which 
Germanic kings lacked, and Roman emperors had. The trial of 
offenders was not entrusted to them, and not even the carrying 
out of judicial sentences. Furthermore they were passed over in 
time of war for military leaders {duces) of more vigor and greater 
influence. Kingship is only an incident in early Germanic tribal 
institutions and ideas. By the time of the establishment of the 
Frankish kingdom this had greatly changed. The long period of 
movement and inter-tribal war between the second century and 
the ninth necessarily strengthened the authority of kingship, but 

^ ^ymdagies, Bk. V, cliap. iii. 

* Ihid.^ Bk. V, chap. xri. The italics aje mine. 




THE EARLY MIDDLE AGES 


173 


the new kings were not the old aristocratic kings of Tacitus, but 
successors of the duces whose ability in war had raised them to the 
position of permanent head of the tribe. Kingship had become 
stronger, but it still remained tribal, and its ultimate basis was 
service to the tribe and originally the only kind of merit worth 
much at such a time, eminence in war. 

Kings are such by ruling’’ {Reges a Tegendd)^ says St. Isidore 
of Seville; ^Tor just as a priest is such by his sanctification, so a 
king is king through his ruling, and he does not rule who does not 
correct. Therefore the title of king is held by proper administra- 
tion, by wrong-doing it is lost. Wherefore it was a proverb among 
the ancients 'You shall be king if you rule rightly, if you do 
not, you shall not be/” ^ Duces^Yie says in the same chapter, 
may even be called kings, and in time of war it is greater to be 
called dux than king. Such statements of the seventh century 
no doubt reflect the influences of "the ancients” of Greece and 
Rome, but one suspects the existence of other and much later 
ones also. 

It is in the relation of the king to the law that these newer influ- 
ences appear in their most important form. Princes, St. Isidore 
says, should be bound by "their” laws,^ but the laws of this time 
even when promulgated in the names of such princes were not so 
much "their” law as the law of the tribe as a whole.® The so-called 
"Edict” of Rothar, king of the Lombards, in the seventh century, 
is one of the most striking examples. Even in pleas of the crown, 
with rare exceptions, the penalty must be "according to ancient 
custom,” ^ and the whole edict, the King declares at the end, "we 
have established by inquiring into and recalling to mind {rememo- 
rafiies) the ancient laws of our ancestors which had not been 
written.” This has been accomplished by "subtle inquisition” 
concerning the ancient laws of the Lombards, not only on the king’s 
part "but by ancient men” and it is confirmed by the assembly 
(gaereihinx) "according to the rule of our nation,” to stand for all 
future time "for the common good of all men of our nation.” ® In 

^ SiymologieSj Bk- DC, chap. iii. The same ideas and others are to be found in his 
Sentences^ Bk. Ill, chaps. 47-51. 

^SetUmceSf m, cap. 51. 

* See, for early examples. Lex Alamannorumt 36, i ; Lex RSmaria^ 88, Hoc autem con- 
sensu et con^o seu patema tradidone et legis consuetudinem super omnia iubemus. . . • 
Brie, op. p. 225 S. 

* Ro^ari, edited by Bluhme (JIf . H. G.), cap. 369. 

^Edictw Rattan, edited by Bluhine, p. 386. 



174 


THE GROWTH OF POLITICAL THOUGHT 


731 King Liutprand would abolish trial by battle to which he 
objects, but, he says, ‘^On account of the custom of our nation of 
the Lombards, we are not able to forbid it/* ^ The preambles of 
the same king to additions made at several times during his reign, 
are very interesting in the same way. These additions to the law 
it is said in one year, are made by the King along with all the 
indices of Austria Neustria and Tuscany and all his fideles of 
Lombardy, *^the w^hole people being present,** and by common 
consent.** ^ In another year further additions were made to clear 
up existing doubts, some holding that certain points should be 
determined per arhitrium, others, that they should be decided 
** according to custom** ; and this process of definition was carried 
through by an assembly which debated the matters and ‘‘ordained 
and defined them along with** the king.^ 

Almost all the writers of the period repeat the aphorism of 
St. Augustine “It is not for judges to judge of the law but accord- 
ing to the law,’* and they apply it to kings. A king is no king if 
he does not rule, and he can rule only in accordance with law. 
He promises so to do in an oath at his coronation. He is truly a 
king only on these conditions. Many references to this oath and 
to these conditions are found in this period in both official and 
non-official sources, and in germ they go back far into the history 
of the Germanic tribes. The texts of the Salic law employ the 
term pactum or agreement, and this term Is repeated in Beneven- 
tum and in many later enactments elsewhere. The substance of 
the coronation oath is found in many places in the Frankish 
sources, and an early English form of it Is to be found in a pontifi- 
cal, probably of the eighth century. Alcuin seems to summarize 
the oath in one of his letters. Hincmar of Rheims even reminds 
the king that he and his episcopal colleagues have chosen him to 
the government of the realm under condition of preserving the 
laws. But it is unnecessary to multiply further such instances.^ 
The general principle is unmistakable. 

J LmtframM Leges, Anni XIX, cap. 118 (edited by Blulime). 

1 Atma Pfima. 

® Anm, XIY, “Preamble.” 

^ For a Mler discussion and more contemporary expressions of the same ideas both oflB dal 
and ncmH>ffiaaI, see Cariyk, Sisiory of Mediaeval PoUHcal Theory, I, chaps. 18-19, from 
whom ^me these instances are taken. The former come chiefly from the capitularies 
M the Frankish kings. The preamble of Charlemagne's Capiiulare Aquisgranense is typical. 
AarMus e&c., cum episcopis, abbaUbus, comitihus, ducibus, omnibusgue Jiddihus Ckristianae 
ecchss^ ^ CONSENSU CONSILIOQUE COnstituU EX XEGE SaLICA. RoMANA ATQTJE GoMBATA 
c&pu^ isia tn paMto Agmselc. The principle of consent is here prominent, also the reen- 
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As time went on there was an undoubted strengthening of king- 
ship, but even the high-sounding titles borrowed by the Frankish 
monarchs from the Roman emperors fail to conceal the fact that 
their authority is far from the same. In form and expression the 
capitularies of the Frankish kings are modeled on the imperial 
constitutions, but their content is totally different. Some were 
mere administrative orders, which had scarcely the sanctity of 
true ‘Taw” and possibly not Its permanence. Promulgations of 
‘Taw” still remained in reality affirmations of ancient tribal cus- 
tom, notwithstanding the pompous titles of the king. 

There are many disputed points in regard to the Frankish 
capitularies and their relation to existing customary law,^ but 
there can be no doubt of the general fact that they still reflect 
the ancient Germanic idea of a tribal law, immemorial in char- 
acter, and binding upon king and people alike, and a kingship 
based primarily upon service to the nation. These are all ideas 
of the greatest consequence in the history of thought, for they 
survived the Frankish monarchy to form the basis of the feudal 
regime, when the tribe had become a local community, and after 
kingship had been all but dissipated. 

In this period the same general ideas of slavery expressed by 
the earlier patristic writers are repeated, but their application 
must have been considerably changed by Germanic institutions. 
In strict theory the early Germanic law apparently regarded one^s 
slave in much the same way as his ox, but as early as the time of 
Tacitus it was remarked that the actual condition of slaves among 
the Germans was more like that of a Roman colonus than of a 
servus. Furthermore, actual enjoyment of free status under 
developed Germanic legal procedure gave the advantage In proof 
to the one so enjoying freedom over anyone who disputed it, 
just as actual dependence created a corresponding disadvantage. 
Enjoyment of freedom thus In a sense raised a presumption of 
the right to it, and this undoubtedly operated in time, in combina- 

actiQSiit of earlier law. In this particular case the indusion of Roman and Burgundian law 
in the enactment is an indication of the importance of the capitularies in the development 
from personal law to territorial. ^ 

Fot a very judicious modem statement, see Rmile Ch6non, Histoire gSitBrale du droit 
frm^ais puUic et 1926, vol. i, pp. 174-179. 

^ For an interesting modem statement and proposed solution of these problems and a 
review of the varying theones, see J. P6trau-Gay, La notion de “lex” dans la Coutume 
Salimfieetses transformations dans les capitidaires (doctoral thesis), Grenoble, 1920. On the 
subject of the duties and functions of the medieval king, see espedally G. von Below, Der 
deuiscke Stoat des MUtelcdiers, vol. i, part ii, chap, v (ist ed., Leipzig, 1914). 
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don with other factors, to make the proportion of true slaves 
much smaller than in Rome. The bulk of the agricultural class 
in this way at length became serfs rather than real slaves, bound 
to the soil and dependent upon lords, but with rights of freemen 
against all but these lords, and not completely rightless even in 
relation to them. The word unfree’’ indicates better the status 
of the later villanus than the word slave,” and some of the con- 
ditions that made this so lie in earlier Germanic institutions. 
Contemporary evidence does not warrant us in saying that these 
institutions made any significant change in the general political 
view of slavery, but when combined with the influence of the 
Church they tended greatly to restrict the scope and extent of 
the institution itself, a matter in the long run at least as important. 

Germanic ideas of property, especially the Important subject 
of property in land, to the end retained the Influence of a primi- 
tive period, when the use and enjoyment of land were protected 
rather than '^ownership.” Interests in land were much like 
personal status in that both had more the character of rights in 
'personam than of rights in rem. Decisions in favor of the right 
of one claimant and against another were no bar to the claim of 
a third person, they decided only the question as to which of the 
two disputing parties had the better claim (majus jus ) ; they im- 
plied no exclusive right in anyone against the world, as Roman 
ownership did. There were in Roman law, of course, jura in re 
aiiena, ‘'rights in a thing ‘owned’ by another,” but that very 
phrase Is a confession of the great theoretical superiority of the 
owner’s right over all these other rights subtracted from it. 

Germanic “seisin” (getaere)^ no matter which of the varying 
modem views of it we may adopt, implied no such marked supe- 
riority of an “owner’s” rights over other interests. Many dlflFer- 
ent rights In the land might in fact subsist side by side, each 
protected by remedies against the particular person infringing it. 

Thus Germanic Ideas of land-holding fostered, or at least per- 
mitted, the growth of many different rights and interests in the 
same piece of land from that of the “lord paramount” at the top 
to that of the “tenant paravail” at the bottom, as we sometimes 
find them later in the language of the feudal land-law. The 
subject IS too intricate to follow into its details here,^ but it serves 

i A good Hblioprapiiy of tHs difficult but important subject is given in Brunner, Grwtd- 
mge isr dmUscken JR^cMsgesckickie, Bk. I, part ii, par. 46. One of the best accounts of it is 
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in part to explain the close connection of government and owner- 
ship of land which colors and controls all feudal ideas of govern- 
ment; and its beginnings are for that reason significant not for 
legal history alone, but in the development of thought that we 
style ^'political/’ But for such a mingling in the middle ages of 
the ideas of proprietary right and governmental authority, which 
the Romans had so carefully distinguished, and the corresponding 
fusion of public and private law which they had kept separate, 
feudal institutions and feudal conceptions of government could 
never have become what they were in the later middle ages. 
Without some understanding of the factors which led to these 
changes, the political ideas of the feudal period are'inexplicable. 
For example, the peculiar but important conception shared by 
Richard Fitzralph and WycliflFe, of the nature of all human rela- 
tions, expressed by the word dominium, is a conception largely 
^TeudaF’ in character, and it arises in part out of institutions 
whose beginnings were influenced by Germanic ideas of land- 
holding in the period now under discussion. A whole library has 
been written on the difficult and disputed subject of early Ger- 
manic land-holding, and it cannot be adequately treated in an 
outline, even for political thought, but its significance in the 
evolution of ideas few will deny who know anything of either law 
or politics. 

Aside from these important institutional developments and 
their effects, the conceptions of the duties and rights incident to 
property seemed to remain, in this period, much as they were in 
the writings of the earlier Church fathers. St. Isidore of Seville 
makes one or two significant statements that may show some 
later influence. He enumerates as one part of the law of nature, 
communis omnium fossessio, and in his chapter on divine and 
human law makes some interesting additions which may help to 
interpret the former: “All leges are either divine or human, the 
divine based on nature, the human on customs. And so the 
latter vary, since some satisfy one people, some another. Fas is 
divine lex, jus is human lex. To cross the field belonging to another 
is FAS ; it is not jus.’’ ^ 

In the nature of things the unstable relations between the 

available in Englisb, A Bistory oj Germanic Private Latu, translated from tbe German of 
Rndolf Huebner, by Francis L. Philbrick, Boston, 1918. {The Continental Legal History 
Series}t Bk. II, cbaps. v-vi. 

^ Btymaio&es^ Bk, V, chaps. 4 and 2, 
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authorities in Church and State could not remain unaflFected by 
the decline and final extinction of the authority of the Emperor 
in the western provinces and the rapid rise to power of the vari- 
ous Germanic nations which were crowding one after another into 
this territory. 

No part of the long history of the relations of Church and State 
is more important or more critical than the two centuries immedi- 
ately following the reign of the Emperor Leo the Isaurian in the 
eighth century. In this period powers were assumed by the 
Church and decisions taken whose eflFects we still feel at this day, 
and a more than superficial knowledge of them is indispensable 
for an understanding of all the later phases of the great contro- 
versy. Yet the reaction of these great events upon political 
thought itself does not appear clearly before the eleventh century 
nor fully before the fourteenth. Then men on both sides turned 
back to this critical period for the decisive precedents on which 
to base their conflicting claims of supremacy in the Pope or the 
Emperor. 

They read the history of this period in the light of the contro- 
versies of their own day, and each side forced a meaning upon 
every transaction between Frankish King and Roman PontiiF 
which would serve the purpose of its own argument. In this way 
every step by which the authority of the Church had been advanced 
was later represented as part of a preconceived plan on the part 
of the Roman Pontiffs, to lay the foundation for the sweeping 
claims of a Boniface VIII or a John XXII. Gregory II, it was 
assumed, had the same ends in view and was actuated by precisely 
the same motives as Gregory VIL This mode of reasoning was 
followed equally by the defenders and the antagonists of the 
Papacy, and the acts of the kings were interpreted by both in the 
same fashion. Supporters and opponents of the Emperor alike 
attributed to Pepin and his successors a determination to check 
the ‘^encroachment” of Popes, as conscious, and as much the 
result of premeditation, as were those encroachments themselves. 
Like assumptions are sometimes made by modern historians, even 
by some very great historians, both Catholic and Protestant. 

But as a matter of fact in this particular period from the eighth 
to the tenth century, political speculation does not seem to have 
been particularly prominent. It was a period of action rather 
than of theorizing. The speculative results were to come later. 
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It seems very doubtful whether either Kings or Pontiffs looked 
veiy far into the future or anticipated the momentous results of 
their acts. Each was fighting a desperate battle of which the 
outcome was by no means certain, one against a powerful nation, 
the other against heresy in addition, and each welcomed all the 
help the other could give. Each was anxious more to ensure the 
success of their common enterprise, — or at least of his own 
part in it — than to protect himself at every possible point against 
the other. Thus only could so many important questions have 
been left open for later debate. ‘‘Anyone who studies the papal 
correspondence and the ‘Liber Pontificalis* in the eighth century 
will, we think, feel that the leadership of the Roman res public a 
in the West was forced upon them [the Popes] rather than delib- 
erately sought.” ^ 

Strictly contemporary speculation in this period seems to con- 
cern itself little with the supremacy of either Pope or King. It 
appears to make no significant advance beyond the theoretical 
views already laid down in the fifth century by Pope Gelasius I, 
under which the spheres of bishop and king were regarded as 
distinct and separate, but very closely related, in that spiritual 
authority extended over all laymen, even kings, and secular 
authority over churchmen as well as laymen. Year by year 
things were happening which made it harder for each of the two 
powers actually to keep within the field thus assigned it, and the 
struggle between them for supremacy over both fields was becom- 
ing more and more imminent and possibly more obvious to the 
leaders on both sides ; but in this period these great events seem 
to belong as yet more properly to the general historian than to 
the chronicler of opinion. 

No aspect of the Frankish period is more important in the 
growth of political ideas than the change from the personality to 
the territoriality of law. The course of the change is obscure, 
but the fact is obvious. By the ninth century the old question 
^‘iinder what law do you live ?”, if it had still been asked, would 
have been answered in most cases by the place, not the race, of 
the party. Law is the same for the whole district. But it retains, 

1 Carlyle, History of Political Theory, I, p. 289, A convenient translation of part of the 
itfer Pont^fcalis is now available in The Records of Civilisation, by Louise Ropes Loomis 
(Cohimbia University Press). For the original text see L*Abb6 L. Duchesne, Le Liber 
Por^i^cdis, 2 vols., Paris, 1886-1892 ; fm: an acconnt of it, his Etude sur le L^ier Pontifi^ 
oaKs, Paris, 1877. 
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otherwise, the character it has always had. It still remains im- 
memorial custom, handed down by one s ancestors, but now as 
the custom of the district. The tribe or the clan has become a 
local community and its customary law is the law of that com- 
munity, We bring up some very ancient ideas when^ we speak, 
as we still properly do, of a local district as a community. ^ The 
custom of this community was still proved’^ as before in the 
period of personality, but it was proved by local neighbors, and 

it applied to all. 

This process of development from personality to territoriality 
was not complete when another began of no less importance, the 
disintegration of the short-lived centralized authority of the 
Frankish monarchy. Thus there arose in time a great number of 
legal or Jurisdictional units, often very small in extent, each with 
its own body of local custom proved and enforced m its own 
courts, and without any effective central authority above it. 
These are the chief external characteristics of the administration 

of law in the period of feudalism. 

Feudalism” is the word we use to characterize the sum of the 
conditions, social, political, and economic, which prevailed in 
western Europe in the period, varying from place to place, between 
the stabilizing geographically of the Germanic tribes in their con- 
quered territory and the emergence among them of centralized 
administrative systems ^^nationaU^ in scope, character, and extent. 
It is a term descriptive of the later transitional form in the devel- 
opment of European institutions out of those of the tribe into 
those of the national state. Almost everywhere those institutions 
arose out of earlier conditions much alike, everywhere their devel- 
opment followed the same general course, and eveiywhere that 
development tended to culminate in the same general way. But 
this is all. The development of some or of all “feudal” institu- 
tions was retarded in some parts of Europe, accelerated in others. 
Centuries might separate the appearance or the disappearance of 
particular feudal institutions in different places, and even at the 
time when most of them are found extended most widely — 
roughly, from the ninth to the eleventh century — we also find 
innumerable local points of difference in their form and operation. 
Feudalism, then, is properly nothing more than a general name 
for the common features of many diverse local Institutions, 

The term feudalism itself comes from *‘fief” (feodum) 9 and the 
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fief may probably be considered the most common of all its fea- 
tures. ^^The proper meaning of the Latin word feodum^^ says 
Brussel, ‘"is mouvance,^^ ^ and the nearest English word to that is 
probably “tenure/’ It is something which moves from one per- 
son to another, something held by one person of another. That 
something might be a right or interest in land, but by no means 
always. It might be an office, a dignity, or a chattel, a sum of 
money, or even a mere immunity or franchise. Everything of 
value was brought under the conception of the fief, one’s land, 
one’s personal status, one’s office. One had an “estate” in them 
all, a proprietary interest that “moved” from some one, that was 
held of some one. Many of these rights or interests of whatever 
kind might be ancient, without known beginnings, yet the theory 
developed that everything had moved from some one, was held 
of some one, had at some time been granted by some one. And 
it continued to be held of him. His interest in the thing granted 
did not cease with the grant. If he had granted land as lord to 
a vassal, his rights over the land remained, except for the particu- 
lar interest he had parted with. A new interest or right in the 
land had been carved out of the original one without extinguishing 
it, and that new interest involved a new continuing personal rela- 
tionship, reciprocal in character, between the grantor and the 
grantee, whose character was determined by the nature of the 
tenure indicated in the grant.^ Nor is this all. Tenure also 

1 Nouod examen- de Vusage gSnSrcd des fiefs, vol. i, p. 2. 

* Under Roman law ownership was indivisible and therefore not partible between owner 
and tenant, but in the middle ages after vassalage had become an actual fact, the Romanists 
and canonists attempted to fit the new conditions into the older law, on the analogy of the 
original Roman distinction of actions as actiones directae and actiones utiles. The interest of 
the original lord, or grantor, was termed dominium directum, that of the vassal, dominium 
uHU, and the latter came to be regarded by most as no mere usufruct but a true proprietary 
interest though suboniinate to that of the grantor. Opinions were for long not unanimous, 
however. Hostiensis declared that dominion remained with the chief lord exclusively, and 
that the grant transferred no proprietas but usufructus merely. “In contrario videtur quod 
mm habeat (vassalus) aliquod dominium, sed pmes dominum remaneat. Nam cum dominus 
facit investituram alicuius beneficii, proprietas remanet penes eum et usufructus transit ad 
investitum et ad ejus heredes.” Summa decretalium, tit. de feudis, Lyon, 1517, folio 271. 
Chit of this dist in ction grew the common one between the dominus directus, seigneur direct, 
and tlie dominus ugUis, seigneur utile and between the dominium directum, seigneurie directe, 
imnmne direct — later domaine Eminent — and dominium tUUe, seigneurie or domaine utile. 

The Fran kish grantors, as Loyseau says, reserved a right over a private seignory, unknown 
to the Romans, “which we have called seign&irie directe.” Traits des seigneuries, chap, i, 
par. 62, Les Oeuores de Ma^re CJuurUs Loyseau, Paris, 1678. See in general A. Esmein, 
Cams USmentaire d^histoire du droU franqais, nth ed., pp. 241-242, from which the above 
from Hostiensis is taken ; Ragueau, Glossaire du droit Jrangois, s. v. Seigneur, 
Seignemie; J. Uedaxeuil, Sistoire ginirale du droit JranQois (1P25), pp. 272-275 ; and above 
al the valuable paper of £. Meynial, Notes star la formation de la thSorie du domaine dimsi^ in 
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affected the personal status of a grantee, it made him a peer of 
his co-vassals of the same lief, a fellow-member with them in the 
lord^s court and entitled to a judgment of these peers before he 
could be lawfully punished for a wrong or deprived of a right. It 
determined, in other words, much of his social, economic, and 
governmental position and relations. The grantor was now his 
lord with definite rights over him and definite obligations to him 
of a continuing character, and he as vassal had reciprocal duties 
and rights in relation to the lord. If this relation were created 
di novo It was by contract, by ceremony of homage and with oath 

of fealty. 

Even this inadequate summary is enough to show some things 
important for political thought. The line between public and 
private law is obscured, almost obliterated. One s governmental 
duties and rights are to a large extent both created and measured 
by a contract not unlike a modern private contract. The relation 
of lord to vassal confers on the lord some powers and duties over 
his vassal which for the Romans and for us seem to belong properly 
only to a sovereign over subjects. Every lord is a sovereign’^ 
— the word properly means only superiority, but already 
carries with it somewhat more. The feudal relation is created by 
a solemn reciprocal engagement confirmed by an oath on one side 
and considered equally binding on both — it is contractual ; but 
the rights so created on both sides are legal rights, they can be 
judicially interpreted only by the whole body of the peers of the 
fief, not by the lord. Theoretically there never was a period 
when rights were more insisted upon, but in the tangle of cross 
relationships existing, there were so many points open to dispute, 
and though no one, not even the lord, could be judge in his own 
case, the sanction of the law was so weak, that it is not altogether 
strange that some should see in feudalism nothing but a regime of 
unrestrained force. Yet throughout this period of decentraliza- 
tion, of legalized private war and actual violence, the old idea that 
a political community is one associated by a bond of law and of 
common interest is never wholly lost, and there were some feudal 
institutions which tended to strengthen rather than to weaken it. 

MM&nges Fitting (Montpellier, ipoS), voL ii, pp. 409-461, where many extracts from the 
jurists from the twelfth to the fourteenth century are given. There is a brief but admirable 
account of these developments in von Schwerin, Deutsche Rechisgeschickiet Leipzig, 1915* PP- 
76-77 ; another by Gierke, in Holtzendorff’s, Encyklopadie der Rechtswissenschafi, 6th ed. 
vc^. i, pp. 4SS-490. 
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The whole period which we call feudal is a period of transition, 
rapid transition in fact, and our danger is over-simplification. 
The formula of decentralization is often applied to it without 
discrimination, and this era of decentralization is represented as 
ending sharply with the beginning of national states. The facts 
do not support so extreme a view. Throughout the period of 
greatest decentralization, factors of an opposite character never 
ceased to operate. National governments did destroy feudalism 
in the long run, but they did it in large part not by discarding 
existing institutions in toto or by a frontal attack on them all, but 
largely by turning to their own advantage certain institutions 
which had been in constant use throughout the whole period. 
This is especially true in the earlier part of the growth of national 
states. The institutions of the “feudal” period are too complex 
to be brought under a single formula, least of all the formula of 
complete decentralization. There was in facty for a century or 
two, a decentralization that was all but complete, in certain parts 
of Europe, but even in this period there were theoretical elements 
derived from earlier sovereign power and susceptible of use in 
restoring it again. 

The theory of the nature of the feudal bond now most widely 
accepted regards the oath of fealty as a remnant of the oath of a 
subject to a ruler ; in its commonest form, at least after the tenth 
century, it usually contained reservations of the rights of superior 
lords over lower ones; and it was often taken by men whose 
obligations were not connected with a territorial fief at all. In 
1176 Henry II of England instructed his justices to exact such an 
oath “even from rustics.” These were not his “men” in a feudal 
sense ; they were his subjects, and this is not exceptional for Eng- 
land, nor anything new, except in the thoroughness of its applica- 
tion. The complete decentralization of feudalism was more a 
fact than a theory. These are considerations important for the 
political thought of the time. They seem to indicate a greater 
continuity of older political ideas than is sometimes thought pos- 
sible in this period, and they explain in part the undoubted fact 
that nationality was not so completely opposed to “feudal” 
principles that its beginnings could not exist in the very midst of 
the period that was most “feudal.” In truth the period is marked 
by the interworking of many different factors which we are too 
ready to assume to be incompatible, some of which we even call 
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anti-feudal. It would probably be truer to call them all feudal, 
at least in the sense that they all coexisted in this period, and 
any other sense is likely to be one arbitrarily imposed by ourselves 
in flat contradiction of some of the facts. Some of these factors, 
it is true, had a tendency to turn the general development of insti- 
tutions in one direction, others in another, and some finally did 
supersede the others in the later establishment of national systems 
of administration; but many of these differing tendencies co- 
existed side by side throughout the whole feudal period, and it is 
scarcely safe or sound to deny to one the ‘‘feudal’' character we 
ascribe to another. These considerations make necessary great 
discrimination in drawing political conclusions from the con- 
temporary sources. Most of these sources come from the later 
period when the national tendencies have become strongly devel- 
oped, others contain elements of Roman law of late introduction ; 
and such elements must always be accounted for if we wish to 
find in these writings true indications of the political conceptions 
of the period called “feudal” far excellence. 

The sources are of different kinds and of varying value for the 
history of political ideas. We find for the earlier period a large 
number of specific grants but no collections of customary law; 
that law was still transmitted orally in the different districts. 
Later we begin to find written summaries of local custom in many 
places, often the work of private and usually unknown persons; 
more rarely in the form of an official redaction. Lastly we have 
the more systematic treatises, not always clearly distinguishable 
especially in the earliest of them from the class of documents just 
mentioned except in their greater elaboration and more systematic 
form. They come generally however at a later period and are 
usually written much more under the influence of ideas derived 
from the new national governments, from Roman law, or from 
both. 

The reason why the later of these books may be used to illus- 
trate institutions of a period so much earlier, is not the one usually 
given — that the middle ages are a period of stagnation. The 
truth is the very opposite : it was a period of development, rela- 
tively of exceedingly rapid development. The reason is that these 
are books on lawy and that the prevailing conception of law as 
immemorial custom kept them closer to older modes of thought 
than other historical sources of their own age. This persistence of 
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an older conception of law as immemorial custom throughout a 
period of rapid and almost revolutionary change may seem a 
paradox, but it alone can account for the actual developments in 
the legal history of western Europe in the late middle ages. It 
is no more difficult to accept and to understand than the theo- 
retical permanence of the XII Tables at Rome during the whole 
period in which Roman social relations were completely revolu- 
tionized, or the American doctrine that notwithstanding the enor- 
mous development of the nineteenth and twentieth centuries, the 
federal constitution of 1789 is still the basis of the constitutional 
law of the United States. 

As early as the eleventh century some of the customs of local 
districts were finding their way into writing, as in the Usatici 
Barchinone Patrie in Barcelona.^ Later these begin to appear in 
many places, and after the thirteenth century they are found in 
great numbers. 

Some of the important earlier ones are, the Lihri Feudorum; ® 
the so-called Tres^ancien Coutumier de Normandicy probably of the 
early thirteenth century ; Le Grand Coutumiefy or Summa de Legi^ 
bus as it was known in its Latin version, probably about a half 
century later, also for Normandy;* the Leges Henrici Primi, 
written in England between 1109 and 1118, but much influenced 
by outside sources ; ^ the Sachsenspiegel in Saxony in the thir- 
teenth century;® the Assizes of Jerusalem; ^ and many more. 
The treatises include Bracton, De Legibus et Consuetudinibus 
An^iaeJ the most important law-book of medieval England, but 
not written till the middle of the thirteenth century, and requiring 
still further caution in its use on account of additions made in the 
manuscripts by later hands and the admixture of royal and Roman 
law; the Coutumes de Beauvaisis of Philippe de Beaumanoir,® of 

^ Printed by Ch. Giraud, sur rkistoire du droit fraitQois au moytn dge, vol. ii^ 
p. 465 ff. 

*Text in Das Langobardische Leinrecht, edited by Kail Ldunann. 

* Couiumiers de Normandie, edited by E. J. TardiE. 

* laebermann, Geseize der Angdsacksen, I, p. 544 fF. 

® Edited by C. G. Homeyer. 

•Edited by^Count Beugnot. For a good modem accoxmt and estimate see Maurice 
Granddaude, Eiude crittque sur les Uvres des Assises de Jirusalem (doctoral tbesis), Paris, 
ig 23 . 

J Ibe only satisfactory edition is edited by George E. Woodbine (New Haven, 1915-- ) but 
it IS not yet completed. An older complete edition with Engli^ translation, but very 
unsatirfactoiy, is edited by Sir TravCTs Twi». 

•Edited by Am. Salmon, Paris, 1899-1900. A comprehensive account of some other 
Fieadi law books not specifically mentioned here is given by Paul Viollet, Histoire du droit 
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almost equal value for thirteenth century France but also much 
influenced by Roman law; and a number of others of great inter- 
est but probably somewhat less Important than these two. 

The general conception of law disclosed in all such sources is 
the familiar one of immemorial custom, but custom now defi- 
nitely territorial in character, though the latest of the sources also 
give frequent indications of the presence of Roman ideas which 
had begun to come in by the twelfth century. Before that time 
outside the Church few traces can be seen of anything regarded 
as true “law^’ which was not customary law, even in the south 
where some Roman principles persisted in the form of local cus- 
tomary rules ; and even after the renaissance of Roman law, the 
older conception remained dominant for many generations. From 
a general survey of these sources it seems true to say that in its 
strictly *Teudal” connotation, ‘Taw,’’ in the highest sense of that 
term, was nothing but the immemorial custom of a community 
defined territorially. Many illustrations of this are to be found, 
only a few are given here. 

One of the most interesting is a statement of the Summa de 
Legihus or Grand Coutumier de Normandie in the thirteenth cen- 
tury. Consueiudines are customs held from ancient times, 
approved by princes and preserved by the people, determining 
whose anything is, or to what it pertains. Moreover leges are 
institutions made by princes and preserved by the people in a 
province, by which particular cases are decided ; for leges are, as 
it were, instruments in law for the declaration of the truth of the 
contentions. Furthermore customs attend upon legesy for cus- 
toms are the modes in which we ought to employ leges. For 
example, it is consuetudo that the widow should have the third 
part of a fief of which her husband was seised at the time of their 
marriage- But if a contention should arise concerning any fief 
of which he was not seised at that time, it is the practice that 
by the process of inquest {per legem inquisitionis) the widow 
shall demand her dower in the same, and that a contention of 
this kind shall be ended. Moreover customs are the modes in 
which a procedure (lex) of this kind is conducted, as by twelve 
persons of esteem under oath who have first had view of the 

civUfraftqmSt Bk. I, diap. 3-4., and by A. Tardif, Sisiaire des sources du droit franQdisj Bk. VI, 
diap. iii. For EngE^ ernes see P. H. Winfidd, The Chief Sources of English Legal Etstory 
(Cambridge, Mass., 1925), diap. ix. 
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fief. These {leges) approve possessions so that they introduce 
rights, for when they are changed, rights are changed, when 
they are varied rights are varied, when they are made rights 
are made.” ^ 

This passage is very remarkable, even unusual, but its general 
tenor is typical of feudal ideas, and the Summa de Legibus is one 
of the least Roman of all the greater law-books of the thirteenth 
century, much less so, for example, than its contemporary, the 
De Legibus of Bracton, or the work of Beaumanoir ; which means 
that it reflects a more archaic conception of law and is, on the 
whole, probably a truer index of the legal ideas of the centuries 
preceding. The author of this book thinks of the enactments of 
the princes only as ^'instruments” for determining particular 
cases. They are administrative orders, in reality only a part of 
the droit administratif. The term lex itself means procedure, it 
does not mean the substantive principles of law. Those principles 
can be found only in custom "held” {habiti) from ancient times, 
“approved” {approbati — not “made”) by princes and preserved 
{conservati) by the people, while tYi^ leges are “made” {factae) by 
princes and preserved by the people. Many instances may be 
found in the twelfth century treatise on English law attributed to 
Glanvill in which lex is used in the same way to indicate mere 
procedure instead of the substantive principles of the law, and 
other instances are frequent. 

The Norman ecclesiastical author of the early twelfth century 
treatise on English law which passed under the misleading title 
Leges Henrici Primiy in his enumeration of the pleas of the Crown 
— an enumeration which includes no “common pleas” — con- 
cludes his list with “unjust judgment,” “defect of justice,” and 
prevaricacio legis regiae^* and such a “royal lex,'*^ in such a 
context, can scarcely mean anything but some such administrative 
order determining judicial procedure, of which we have note- 

1 Dt Consiutudine. The French version is also interesting as well as the gloss added later 
by Gu illanme le Ronille. The only modem critical text of both the Latin and the French 
version is given by Tardif , but the gloss is to be found only in the earlier editions, one of which 
was published at Rouen in 1539. The chapter De Consuetudine^ from which the above 
^ract is taken is the tenth in Bk. I, in Tardif’s edition, in the sixteenth century editions 
it is the eleventh. 

* Leges HeTirui PHmi (c. 1109-1118), X, i, Liebermann, Gesetze der Angelsachseftt I, p, 556. 
Cf. Xn, 4, where the same offense is apparently referred to as that of one qui legem aposiata- 
Op,, cii.f I, p. 558 ; and XXXIV, 8, in whidi occurs the phrase prevaricator vel eversor 

cmscnpu legis^ Op. cU.^ I, p. 566. Many other passages in this treatise iUustrate the same 
pc^t. 
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worthy later instances in the assizes of Clarendon and Northamp- 
ton of the reign of Henry II, or in the provisions for the grand 
assize and the assize of novel disseisin which no longer survive. 
Egidius Romanus uses the same phrases, and apparently with 
the same meaning, when he urges subjects to strive “not to trans- 
gress^* {ne prevaricentur) the king’s “laws and precepts” {leges et 
precepta) ; “for it is the worst of all for a realm to forsake royal 
ordinances {leges regias) and lawful precepts {precepta legalia) and 
not to be ruled by the king.” ^ Lex “made” by the prince to 
determine particular cases, it appears, is not “law” in the highest 
sense, the latter can be found only in ancient custom. This 
remained the normal view long after the great advances of mon- 
archy in the eleventh and twelfth centuries ; it was surely no less 
so in the period before. It is still considered the king’s duty, in 
the words of St. Augustine, “not to judge of the law but to judge 
according to the law. Law, the only law in the highest sense, 
is something that none can “make,” not even a king. He should 
approve it, and men may find, and preserve or maintain it, but it 
comes solely from ancient custom. These consuetudines or ancient 
customs are maintained or preserved by usage of the people {more 
utentium) and the king approves them either tacitly or by making 
provisions to ensure their enforcement. The latter may be 
assisasy provisioneSy ordinationeSy ordonnanceSy stahilimentay or 
eidhlissementSy even statuta; they are leges y but they are not vet 
“law.” 

As late as the sixteenth century this view has an echo in France. 

The Kings, says du Tillet, “abolish the coutumes if they will, 
as to their contracts, not as to those of their subjects, in destroy- 
ing their right. For the coutumes are accorded by those subjects, 
not ordained by those Kings.” ^ “We have two kinds of laws,” 
declared de Harlay, President of the Parliament of Paris, to the 
King in 1586, the ordinances of the Kings which may be changed 
with the change of time and circumstances,” and “the ordinances 
of the realm which are unchangeable, under which you have 
^cended the royal throne” * * and the same idea lies behind the 
important limit which Bodin puts to sovereign power in the six- 
teenth century, as Bartolus had done in the fourteenth, in refus- 


Prh^^m (written in 1285 or before). Bfc. HI. part ii, chap, xxxiv. 

® des rtfys ie France, ed. of 1580, pp. 173-174. 

p. 39^^ (1617), p. 170, qwted by Beclareuil, Eistoire ginBrak du draU franqais, 
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ing to include within it a right to interfere with the property 
rights of subjects.^ 

In England the same distinction clearly appears in the differ- 
ence recognized in the fourteenth century between a statute and 
an ordinance,^ it underlies Fortescue’s well-known contrast between 
England and France,^ and it was the fundamental basis of the 
whole contention of English parliamentarians in the seventeenth 
century and of Pitt and Camden and the American colonists in 
the eighteenth, that there should be no taking of property by 
government without the subjects’ consent, though Parliament 
itself, the recognized ‘^sovereign” after the Revolution of 1688, 
had abandoned this theory for its opposite in its dealings with 
these subjects in “British possessions” beyond the realm. 

Royal ordinances are thus not “law” in the highest sense. 
“Their competence was circumscribed by their object,” ^ and 
their object was neither the creation nor the abrogation of law, 
but its maintenance. They had their origin in the king’s hannum 
and are connected therefore with the formal promulgation or 
publication of law and with its enforcement ; they have nothing 
to do with its creation. Law is perpetual in its nature, the decree 
of a king is temporary “because it is only a governmental act.” 
The Roman magistrate had his jus edicend% the Frankish king, 
his hannum. The essence of both is “a publication or communi- 
cation,” made in execution of the law, conforming to its pre- 
scriptions, and designed to secure its observance. In the Frankish 
period — and afterward — it was by the hannum of the king 
that law was put in execution. As Flach aptly says, a Frankish 
Papinian might well have said of it, as of the edict of a Roman 
magistrate, that it existed to aid, or to supplement, or to correct 
the jus civile^ for the public utility. “The execution of the law, 
under the form of a royal order, such was the fundamental raison 
(Tetre of the bannumj^ ® and it was nothing more. 

The essential function, duty, and right of the king “is not to 
make law, but to promulgate it^’ ; the basis of his sacred character 

I In his di stin ction between “royal” and “seignorial” monarchy, jDc RepuUica, Bk. II, 
chap. iii. 

* On this point see my paper on Magna Carta and Common LanOf in Magna Carta Commem- 
mratim Essays, London, 1917. 

* The Governance of England, edited by Charles Plummer, Oxford, 1885. See post, p. 354 ff . 

* Jacques Flach, Les origines de Vancimne France, vol. iii, p. 331. 

* Flach, op. di.. Ill, p. 342. I have taken several of the statements above from this 
*IIummating discussion. See espedally pp. 329-364. 



THE GRO^VTH OF POLITICAL THOUGHT 




his judicial power.” If this power extends to the touching of 
the rights of the king’s subjects, it is only by way of jurisdiction, 
‘‘for the sake of protection” because protection of the subjects’ 
right is one of the chief obligations of a medieval king : it implies 
neither the proprietary right to their lands or goods nor the con- 
trol over the nexus of personal “rights” incident to these in the 
feudal period.^ 

“The king, in the middle ages, concerned himself with the 
government alone, and not with the private law.” ^ It pertains 
to the magistracy or to judges, says Egidius Romanus in the thir- 
teenth century’’, “to judge well according to Iryjs found {inventus) 
by the counsellors and guarded {custoditas) by the prince.'^ ® 

Such a survival of medieval ideas concerning unwritten custom 
in the sixteenth century or the eighteenth might be regarded not 
unreasonably as an anachronism, but in the later middle ages 
these views were normal and natural and the ones generally held. 

“The customary law is a guaranty; it is in its way a contract, 
imperfect it is true, tacit, imposed by history, but it is the first 

^ Of great significance in tiiis connection is the interpretation in the medieval glosses of 
an incidental phrase of Justinian contained in a constitution of the year 531 {Code, VII, 37, 3, 
D& Quadriennii Praescriptione) , cum amnia principis inteUegantur, “since every tiling ^ould 
be considered as belonging to the prince.” In the glosm ordinaria to this passage it is said 
that Martinus advised the Emperor Frederick Barbarossa at RoncagKa, “whether through 
love or fear,” that this meant that he as prince was proprietor of all the possessions of his 
subjects. ^ This Bulganis denied and contended that the prince’s authority extended only 
ad praiectionem vd jurisdkiionem, the interpretation adopted by Accursius himself. “My 
book, says the latter, “ belongs to me, not to the prince ” ; a vindicatio rei to recover it would 
be granted to me, not to the pnnce. Azo was of the same opinion z ^^Do not conclude that 
the property of any private person is his [the prince’s] except as to protection ” {nisi quo ad 
pTideaionem) . ^ (Commentary on the Code, VH, 37, 3.) The discussion of tHs general ques- 
tion by Francis Hotman in the sixteenth century is remarkably acute and bis conclusions 
are in accord with the interpretation of Code VH, 37, 3 made by Azo and Accursius though 
does not refer to that pas^ge. Fr, Eotomani Quaestionum lUustrium Liber (1576), 
Quaestio i, An Regibus ius at regna & ditiones suas arbitratu suo deminuere.” For a 
valuable treatment of the question with references to contemporary sources and some modem 
diso^^ see Gierke, Johannes AUkusius, p. 268 (3d ed.), Breslau, I9r3. There is also 
a valuable discussion of the difference between Martinus and Bulgarus in Georg Meyer 
Das R£ckl der Expropriation, Leipzig, r868, pp. 86-94. This is foUowed by an account of the 
viws the subject of the Canonists (pp. 94-^7), the Post-Glossators (pp. 97-1x5), 
and a few of the great jurists of the sixteenth century (pp. 115-119). 

Sir Thomas Craig, the celebrated Scottidi feudist, gives an admirable account of the vari- 
ous views on this moot question of the proprietary right of the vassal in his fief. He wonders 
one could think that RoUo as Duke of Normandy had nothing more than a mere right 
of usufrart, or in his own day the Duke of Saxony, the Margrave of Brandenburg, or the 
Count Pa^toe; and he sums up his concluaons in saying, “K we were not to admit a 
transfer of the damimum utUe to the vassal, innumerable difficulties would arise in oui: own 

/« Feudak, Lib. I, Tit. LX, §§ vib-x (Lij^ae, 1716, pp. 77-80; written prob- 
ably m 1^3). 

* Oli’V’ier Martin, La Coutume de Paris, 1925, p. 7. 

Regimine Primipum, Bk. m, part ii, chap. i. 
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form of the social compact which was to intervene between gov- 
ernors and governed.” ^ 

In the fourteenth century Bartolus, following earlier commen- 
tators, says that those peoples who refuse to be bound by author- 
ity of the Empire are exempted “because they are not worthy of 
being bound by the laws,” ^ and this general idea was in existence 
long before and applicable to other laws than the Roman. “There 
could be no more curious or interesting example of the difference 
between our conception of law and that of the Middle Ages. To 
them law was the ‘gift and invention of God,’ and was therefore 
something too good for the ‘vile* and the ‘unworthy’; while to 
us, who have brought law down from Heaven, and put it, as a 
command, into the mouth of a ‘sovereign,’ the notion of law as 
too good for its subjects, the notion of a ‘sovereign* voluntarily 
abdicating his claims over a part of his subjects, ‘ne leges sint apud 
eos ludibrio* is almost incomprehensible.*’® This just observa- 
tion of Mr. Woolf must be kept in mind if we are ever to under- 
stand the medieval conception of law. We may note in addition 
that by the thirteenth century some had certainly come to regard 
unwritten custom as not quite the same in substance as the written 
lex which St. Isidore had made it in the seventh century.^ 

As early as the capitularies of the Frankish kings at least, the 
latter seems to be in a certain sense a secondary or subordinate 
form of enactment, and in the twelfth and thirteenth centuries 
these leges have come to be regarded by some as procedural rules, 
while all men without exception seem to hold that consuetude has 
really changed places with the old Roman lex and become “law,** 
the only law in its true meaning, as the Lihri Feudorum indicate.* 

When Roman law was revived and men again studied Justin- 
ian’s books, they found this contradiction staring them in the 
face, but the strength of customary law was too great to be denied. 
TTie words in the Prologue to Glanvill are very interesting in this 
connection. . each decision is governed by the Laws of the 

Realm, and by those Customs which, founded on reason in their 
introduction, have for a long time prevailed.” “For the English 
Laws, although not written, may as it should seem, and that 

^ Imlmrt d« la Tour, L^i/oohUion des idees socidks dit XI^ au XIII* si^le, Questions d^kis- 
to^e sodde et reUgieuse (iQoj)^ p. 170. 

sin bis commeataiy on the Code of Justiniao (I, i. i.) quoted by Woolf, Bartolus 0/ 
S^soferrato^ p. 41. 

• W^oolf, op. cU., pp. 42-43. Ante, pp. 171-172. 


® Ante, p. 171. 
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without any absurdity, be termed Laws {leges) ^ (since this itself 
is a Law {lex) — that which pleases the Prince has the force of 
law) I mean, those Laws which it is evident were promulgated 
by the advice of the Nobles and the authority of the Prince, con- 
cerning doubts to be settled in their Assembly. For, if from the 
mere want of writing only, they should not be considered as Laws, 
then, unquestionably, writing would seem to confer more author- 
ity upon Laws themselves, than either the Equity of the persons 
constituting, or the reason of those framing them. But, to reduce 
in every instance the Laws {leges) and rights (jura) [Beames here 
has “Constitutions”] of the Realm into writing, would be, in our 
times, absolutely impossible, as well on account of the ignorance 
of writers, as of the confused multiplicity of the Laws.” ^ 

The distinction between lex as a mere administrative order and 
consueiudo or law in the true sense, is fundamental, but it was not 
always expressed as clearly as in the Grand Coutumier. Bracton, 
for example, was possibly too much influenced by Roman termi- 
nology to do so, but he is no whit behind in his insistence upon the 
importance and validity of custom. He repeats GlanvilFs approx- 
imation of Roman lex and English custom and adds with a curious 
insular misconception of foreign law, “While, however, they use 
leges and a written law in almost all lands, in England alone there 
has been used within its boundaries an unwritten law and custom. 
In England legal right is based on an unwritten law which usage 
has approved. . . . For the English hold many things by cus- 
tomary law which they do not hold by ^ But England, 
Bracton^s assertion notwithstanding, was no exception in this, 
for such statements are to be found all over the feudal world.® 

The most interesting aspect politically of this general regime of 
custom was the view men took of the nature and consequence of 
its formal promulgation, and of the respective parts taken in this 
by princes, the learned in the law, the magnates, and the people. 

1 TriuMkis de Legihis el Consvetudinibus Regni Angliaet edited by John. Rayner, London, 
1780, English, tian^Etion by John Beames, Washington, 1900, pp. xxivii—xxxix. The 
to title 8 of Bk. I of the Liber Pauperum of Vacarius, which seem to come from the 
same gmeral period as Glanvill, furnish further evidence of the. most interesting kind, of 
the interest men had in the problrai of reconoling the Eng lish customary laws with the 

redisOTvered texts of Just ini a n . These glosses are now accessible in fh** valuable edition 
d Vacarius edited by ProfessOT de Zulueta for the Selden Society, London, 1927, pp. 13-19- 

® Folio I A. 

*For a Jffiiicious setoticHi of passages fllustrating this point drawn mainfy from the 
A^ses d Jerusalem and Beaumanoir, see Cariyle, History of Mediaeval Political Theory, 
m, 42-57. 
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Consuetudo, or law in its true sense, could not be made, but even 
if it were to be “found” only, questions must arise as to who was 
qualified to “find” it, by whose authority such a finding should 
become binding upon all when it was formally promulgated, and 
to whom it belonged to determine finally its true meaning. These 
are important matters which throw much light upon contemporary 
political ideas. 

There is an interesting story told by the twelfth century author 
of an English book known since the seventeenth century as the 
Laws of Edward the Confessor y and the ideas it discloses are signifi- 
cant even though the story itself may be apochryphal or nothing 
but a confused account of the Domesday Inquest. “After the 
acquisition of England, King William, in the fourth year of his 
reign, with the counsel of his barons, caused to be summoned 
throughout all the counties of England, English nobles wise and 
learned in their law, in order to learn from them their leges and 
rights and customary laws. 

“Twelve men, therefore, chosen from each of the counties of 
the whole land, in presence of the King, took an oath first of all 
to make known the provisions of their leges and consuetudinesy so 
far as they were able, in a straight path, turning neither to the 
right nor the left, passing over nothing, adding nothing, changing 
nothing by walking crookedly.” ^ A similar story was told of the 
drawing up of Assizes of Jerusalem,® and both are based on legal 
conceptions held generally at this time and on the methods pre- 
vailing everywhere for the proof of customary rules in the courts, 
great and small, through the enquete 'par turbe {turba, multitude, 
the vulgus of the later English coronation oath).® Law is made 
by the custom of those who use it {more utentium) and it can 
therefore be proved only on their testimony. Thus knights alone 
were used in the English grand assize, probably the earliest form 
of the jury in civil cases, because they alone knew enough to 
answer questions about land titles; but when a custom was in 
doubt which aflFected the common people, they or their represent- 

^ liebermaim, Gestize <Zcr Angdsachsen, I, p. 627, 

* Cariyie, op. cU.^ Ed, p. 43. 

•An ordinance oi St. Louis in 1270 prescribing the methods to be followed shows the 
gsteral x»x>cedure, but indicates some changes introduced by the Increased use of writing. 
It is printed by Langbis, Texfes rdatify d VUstoirt d% ParUment^ p. 7p. The best account 
of the general methods of proof in use is by H. Pis^rd, Pssai sur la connaissance et la preuve 
ies coutmtes (doctoral thesis), Paris, 1910. See also H. Brunner, Die Entstekurtg der Schwttr- 
gencMe, Beriin, 1872, a clasric. 
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atives alone could supply the necessary information. When it 
was so supplied the king’s authority gave binding effect to the 
finding through a judgment of his court, if in a particular case, 
through an ordinance in his Council, if general in character. The 
laws are the king’s, but they are his because it is a king’s chief 
function to approve” and maintain them, not because he can 
either make or break them. He can do neither. For these 
reasons enactments of law should be made by kings with the 
‘‘"counsel” {consilium) of the magnates or others who know it. 
It is misleading to inject the later idea of sovereignty into this 
“counsel” and think of it as exactly the same “consent” often 
required under modern constitutions. What was requisite in 
medieval “counsel” was knowledge rather than authority. In 
consensus, the word generally used, the emphasis fell on the unan- 
imity or agreement of witnesses to the existence of custom, as 
members of an inquest or jury, not on their legal indis pens ability 
as in the modern meaning of the term. In these facts we have 
the explanation of many important statements scattered through 
the medieval law books, such as Bracton’s, when he says, that in 
England it is not exactly “what has pleased the prince” that has 
the force of law, but “whatever shall have been justly defined and 
approved {definitum et approhatum) with counsel and agreement 
{consensu) of the magnates, and the common guaranty {sponsio) 
of the republic, the authority of a king or prince going before.” ^ 
Though the king may make new estahlis semens, says Beau- 
manoir, he should take care that they are made “for reasonable 
cause, for the common profit, and par grant conseilJ^ 2 
English leges and consuetudines, according to Bracton, com- 
mand, forbid, or punish, through the authority of kings, and these, 
“since they have been approved by consent of those using them 
and confirmed by the oath of kings, can neither be altered nor 
destroyed without the common consent of all those by whose 
counsel and consent they have been promulgated.” ^ 

This general conception of law, common in the feudal period, is 

the key to the theory of the nature and the limits of kingship held 
at the same time, 

^ Kings are still called vicars of God but by evil rule they become 
vicars of the Devil, for he who does the Devil’s work is the Devil’s 
minister. A king is truly king *^by ruling well, not by reign- 
1 Folio I. 2 Cliap. 4g, 1 1515, edited by Salmon. > Folio i. 



THE EARLY MIDDLE AGES 


195 


ing,’^ and ruling well meant to men of the middle ages, the defence 
of the Church, the preservation of the peace, the enforcement of 
the just rights of subjects, the tempering of justice with mercy, 

» and the maintenance of the ancient laws ""which the common 
people have chosen.” Klings must not judge of laws but accord- 
ing to them. The king is under the law, and he must rule justly 
and "Tor the common profit of all the realm.” If he fails to do 
so he is no king but a tyrant. It is evident that in this period 
there are no kings by divine right, though the o&ce of kingship 
makes its holder the vicar of God and confers upon him the high- 
est authority on earth in temporal matters. The unction at the 
coronation gives him a character apart from others, but his oath 
imposes on him duties heavier than any other man’s. 

He stands above all his subjects, and can have no peer upon 
earth, much less a superior, ""especially in the justice of his ac- 
tions.” This is the gist of a passage in Bracton remarkable in 
more ways than one. It continues thus : 

""For as a king is the minister and vicar of God he can do 
nothing on earth which is not according to law, nor is this con- 
trary to the saying "what pleases the prince has the force of law,* 
since there follows at the end of the law "In conjunction with the 
lex regia which has been passed concerning his imperium* (cum 
lege regia quae de imperio eius lata esf) ; and this is presumed to be 
not every rash expression of the king’s will, but what shall have 
been duly defined with the counsel of his great men, the king 
warranting its authority after deliberation and consultation upon 
it.” ^ Now this is a complete distortion of the meaning of Jus- 
tinian’s Institutes that could scarcely have been unwitting, and 
it has puzzled historians ever since the days of John Selden, 
who read it ‘"not without amazement.” The original words are 
these : 

""What has pleased the prince has the force of law, inasmuch 
as by a lex regia which has been enacted concerning his imperium 
the people grants to and bestows upon him all its imperium and 
poiestas” (utpote cum lege regia quae de imperio eius lata est^ popu-- 
lus ei et in eum omne suum imperium et potestatem confer at). How 
possibly could a good Latinist like Bracton, knowing this text of 
the Institutes as presumably he did, twist a cum introducing a 
causal clause into a preposition, and then deliberately omit all the 

1 Folio, 107. 
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words following ? And If he knew what he was doing why did he 
do it Was it because he had to bring these words into accord 
with the ideas and facts of his own time ? 

If England had a lex regia then, it was the coronation oath, but 
that certainly conferred on the king no such imperium or potestas 
as the Emperors exercised. It did, however, contain certain 
limitations, and in the form used a little later, it concluded with 
a promise to give eiFect to the laws ‘'which the common people 
have chosen” {quas mlgus elegerii)^ and had no way to choose 
but by immemorial custom {more utentium). 

When, then, Bracton says that the king’s will has the force of 
law, only “in conjunction with the law passed concerning his 
imperium,” if he is referring to an English coronation oath which 
includes a promise to maintain the ancient customary law, he is 
giving a not inaccurate statement of English medieval principles, 
however far it may be from the words and spirit of his Roman 
sources. In one place he goes even further than this if the words 
of the text are his own : “The king has a superior, namely God. 
Likewise the law through which he was made king. Likewise his 
curia, that is the earls and barons, since earls {comites) are so 
called for being as it were associates of the king, and he who has 
an associate has a master. And so if the king should be without 
a bridle, that is without law, they ought to put a bridle on him, 
lest they themselves, along with him, be without a bridle.” ® 

It is impossible to say positively, on account of the peculiar 


^ There is con^derable difference of opinion among modem scholars in regard to Bracton's 
knowledge and understanding of the texts of Roman law, Maitland holding it in low esteem, 
while Vinogradoff rates it much more highly. Even Vinogradoff, however, believes, con^ 
traiy to the view of Selden, that Bracton^s knowledge of Justinian^s law books was only 
second-hand, derived from late epitomes such as the Liber Pauperum of Vacarius. It does 
not seem to me, however, that any of these things furnishes an adequate explanation of the 
^artling alteration that Bracton made in the text just quoted, an alteration that Selden 
r^jarded “not without amazement/’ 

^ Selden, Ad Fktam Desseriaiia^ edited by David Ogg, Cambridge, 1925, m, ii ; F. W. 
Maitland, Bradkm and Azo (Selden Society), p. xvii, ei seq. ; Sir Paul Vinogradoff, The Raman 
W,emeMs in Bradan’s Treatise (1923), TAe Collected Papers of Paid Vinogradoff^ Oxford, 
192S, vol. i, p. 237, ei seq, ; C. H. McUwain, The Sigh Court of Parliament^ New Hnven, 1910, 
pp. 1 01-103. 

^ The interpr^ation of the clause quas vulgtts elegerit adopted here is the one insisted on 
by Robert Brady in the sevente e nt h , century against the parliamentary view expressed by 
Prynne, who held that degerd meant “shall have chosen” not “have chosen” and must 
then^ore refer to future legislation and not to past custom. For discus^ons of this contro- 
vtxss and leferoic^ see Arthur Taylor, The Glory of Regality , London, 1S20, p. 329 ff., and 
the documents in the appmidix to Bk. HI, p. 3835.; Stubbs, ConsiituHonal History of 
En^nd^ vol. ii (4th ed.), pp. 109, 331 ff, 

* Folk) 34. also folio 171. 
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character of the Bracton manuscripts, whether these remarkable 
words are Bracton's own or not, but the probability is strongly 
against them, as they seem to contradict some other authentic 
statements of his. Nevertheless they were repeated in their full 
force by the author of another English book as early as the reign 
of Edward and may be considered therefore an expression, 
though certainly an extreme expression, of a theory of monarchy 
held by some in England in the late thirteenth century. 

Our evidence seems to warrant the statement that this famous 
passage so often quoted with effect in later struggles against abso- 
lutism expresses a particular view held, but apparently not held 
generally, in England in the latter half of the thirteenth century, 
and probably before that time held nowhere, with the possible 
exception of the kingdoms in the Spanish peninsula- It is the* 
theory of the framers of the Provisions of Oxford and of the author 
of the Song of Lewes, but probably of a minority only of the 
statesmen and theorists of the time. 

If one were tempted to apply the word “medieval’* to anything 
reactionary, as thoughtless people usually do today, it might be 
well to ponder some of these passages. Political absolutism is an 
achievement of modem times. The middle ages would have none 
of it. 

But with medieval monarchy, as with feudal relations, the pre- 
vailing theory was one thing, the actual facts were often quite 
another. A nobler conception of kingship — a higher conception 
of government even — has seldom been expressed than that of 
the middle ages. Yet injustice was rife and private war almost 
constant, and lords and kings alike often ruled arbitrarily and 
oppressively. The main political defect of the time was not a 
lack of principles, but an almost total absence of any eflFective 
sanction for them, and this is undoubtedly one of the chief reasons 
for the later acquiescence in royal absolutism. One tyrant was 
preferable to a thousand. 

Though the king was under the law in theory, there was little 
effective machinery in existence to make this theory a practical 
reality. 

iPXete, Bk I, chap. 17. The author was an able man and no mere copyist though he 
dbes draw very largely from Bracton. The main reason why his book cannot be ta ken as 
proof of tiK prevalence of his extrrane political views is the fact that it was apparentfer not 
much circulated or copied. Only one manuscnpt of it has survived to modem tuxieSj while 
many are found of some of the other 1^1 treatises of the period. 
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In a feudal age when the tenure of land fixed the whole status 
of men, determined their rights and secured their liberties, the 
land-law and the ‘Taw of the land’^ were almost equivalent terms 
and included most of the provisions protecting the personal as 
well as the proprietary rights of the subject. It was this imme- 
morial custom which English kings of the latter middle ages had 
to swear to preserve, it was this which Du Tillet and De Harlay 
said, even in the sixteenth century, that a King of France could 
not alter, it was this that Sir Edward Coke included among the 
“fundamentaF’ things of the English common law. But on the 
other hand the indefiniteness of these feudal rights, the tendency 
in some quarters toward a fusion of imperium and dominium^ and 
the failure of the middle ages clearly to distinguish between the 
king and the Crown or between the official and the private rev- 
enues of the king, all tended often to defeat these rights and to 
imperil the “liberties of the subject.’^ The king was without 
doubt supreme landlord even though this did not exclude the 
proprietary rights of his subjects. Was he in the Roman law 
sense the proprietor as well as the ruler of his kingdom, or was he 
ruler solely, and were his subjects the only proprietors ? Could 
he, therefore, or could he not, take contributions without his sub- 
jects’ consent ? 

It is little wonder, when medieval ideas of tenure gave way 
before the returning “antique-modern” view of Roman law that 
ownership is indivisible, that some later writers should, on the 
medieval precedents, make the king the sole proprietor of his 
whole kingdom and assert that the king may levy a subsidy on 
his subjects without the consent of their representatives, as 
James I and Dr. Cowell do; that the only “fundamental law” 
xS the Law of the Crown {jus coronae)^ not the Law of the land; 
and that this fundamental law does not include “the matters 
which are to be established for the Estate of our Lord the King 
and of his Heirs, and for the Estate of the Realm and of the People, 
but only those “concerning the Royal Power of our Lord the 
King or of his Heirs.” ^ Nor is it strange that others, on the 
same precedents, should at the same time deny the king all pro- 
prietary rights whatsoever, and insist on the “fundamental” 
character of all such matters and on the voluntary character of 

iTIie plirases of the StoMe of York, 15, Edward H (1322), SiattUes of the Redm, 

iSg. 
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all parliamentary grants. Medieval instances seemed in fact to 
give some color to both these claims. There were some apparent 
precedents in the middle ages for both “royal” and “seigneurial” 
monarchy as Bodin distinguished them in the sixteenth century, 
for a medieval king was at once rex and dominus^ and as rex he 
was both “absolute” and “limited.” ^ 

In strictly feudal law, of course, any lord could in theory be 
compelled to respect the rights of his vassals, but exactly how far 
a king was thus liable in the earlier period it would be difficult 
to say. At a later time, after all the courts had been effectively 
centralized under royal control, no coercive remedy was available 
against him for any infringement of a subject’s right. 

The quaint and erratic author of the Mirror of Justices^ written 
in the reign of Edward I, thought that an English freeman, if 
denied his rights under Magna Carta, ought to recover damages 
by an assize of novel disseisin,^ but unfortunately, as Bracton said, 
“No writ runs against the King.” ^ The complainant has at 
most only an opportunity to petition for royal grace. As yet 
there was no doctrine that “the King can do no wrong,” but 
neither was there any effective check on his doing it, or legal 
redress for it when done.^ The chief political advance of modern 
times has been the gradual and painful process, often accompanied 
by violence and bloodshed, by which men have stumbled upon 
the means to make “constitutional limitations” more practical 
and effective, but the final goal is still far away. “To live with 
freedome in a regular way, a thing generally affected, hath beene 
very hard hitherto in any state to bee lighted upon : such as fixed 

on monarchy have beene much troubled how to find a means to 

* 

I This indefiniteness in the conception of “property,” inherited perhaps — he gives no 
references — through his predecessors from the wider conception of medieval tenure, takes 
away some of the one-sidedness of Locke’s insistence upon the protection of property rights 
in the seventeenth century. He seems to include in “proi)erty” not external goods only as 
we do, but “life, health, liberty or possessions” {Second Treatise on Government, chap, ii, 
§ 6), and he says distinctly that “every man has a ‘property’ in his own ‘person.’ {Ibid., 
diap. V, § 27.) He has “property” in his own person and in “that which made up the 
great part of what he applied to the support or comfort of his being, when invention 
^ arts had improved the conveniences of life.” {Ibid., chap, v, § 44.) This is not strik- 
ingly different from the tenure under which the middle ages restricted the arbitrary rule of 
rulers over subjects. 

*P- 176 (Selden Sodely). 

* Folio 5. 

* For a valuable study of the Mstoiy of remedies against the Crown in England see the 
paper of Ludwik Ehrlich in Oxford Studies in Social and Legal History, edited by Sir Paul 
\^ni(^radc^, vol. vi. Maitland gives a short but brilliant summary in Pollock and Mait- 
land’s Hist&ry of English Law, 2d ed., vol. i, pp. 511-526- 
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limit it/" ^ ''The world, now above 5,500 years old, hath found 
means to limit kings, but never yet any republique/" ^ 

If we have been able to improve on the middle ages in political 
matters it is rather through the availability of more effective 
means ; not the existence of nobler ends. 

^ Sir Roger Twysdea, Ceriayne Considerations upon the Government oj England (Camden 
Society), p. 91. 

* J&ii., p. 10. 
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present tendency in historical writing is to emphasize the 
continuity of cultural development and nlfhimize the breaks in 
that continuity: it is regarded as an evolutionary process; and 
this view is a sound one if not pressed too far. And yet an evolu- 
tionary process need not be and in fact seldom is a process of 
development entirely even and uninterrupted. There are periods 
in it of relative quiescence and periods of more rapid change, and 
neither is ever wholly unaffected by influences from without. In 
the development of thought and institutions we may discard the 
word renaissance’* but we must still recognize phases in their 
history when ideas which have long lain dormant seem to spring 
into sudden life and activity, though it is seldom easy to say how 
far these transformations come from within and how far they may 
be said to be a reaction to the environment without. 

In the realm of political ideas and institutions such a transfor- 
mation occurred in western Europe between the eleventh century 
and the fourteenth, to which historians have sometimes applied 
the term, ‘^the Renaissance of the twelfth century.” There are 
few important developments in this epoch of which the germs 
cannot be plainly seen in the centuries before, but in this period 
these germs seem to burst into flower with an apparent sudden- 
ness which is the amazement and despair of historians. These 
centuries seem to mark the transition from the early to the later 
middle ages, between which there are diflFerences no less profound 
than those always recognized as existing between medieval and 
modem times. In this period, for example, Roman law, though 
never entirely unknown before in some parts of western Europe, 
was regained in something like its completeness for the first time 
since the break-up of the Empire of the West. In the thirteenth 
century Europe had its first direct contact with the ethical and 
pcEtical writings of Aristotle. By the eleventh century the 
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counter claims of Empire and Papacy had become distinct enough 
to bring on the first of the great contests between them, the 
struggle of Pope Gregory VII and the Emperor Henry IV. The 
period is also marked by the formation of the Corpus Juris Cano- 
nici, the growth of a system of common law in England and its 
beginnings in France, and by the development of medieval estates 
and of representative institutions and ideas almost everywhere in 
Europe from Scandinavia to the Spanish Peninsula. In the 
extent and rapidity of the growth of political institutions and 
ideas few periods in European history can compare with the cen- 
turies to which we apply the term, ‘^the Renaissance of the twelfth 
century.’' ^ 

One of the first great illustrations of the working of these new 
forces in the political thought of the West is to be seen in the 
unprecedented outburst of polemical writings which accompanied 
the struggles between the Emperors Henry IV and Henry V and 
Popes Gregory VII, Urban II, and Paschal II. Within a period 
of little more than half a century, from 1052 to 1112, it has been 
estimated that no fewer than one hundred and fifteen separate 
writings appeared in defence of the papal and the imperial pre- 
tensions, fifty of them on the imperial side, sixty-five on the 
papal, written by sixty-five different authors; and that more 
than half the whole number came within the twenty-seven years 
between 1085 and 1112.^ To us this may not seem strange, but 
so far as is known nothing just like it had ever occurred before. 
In number, in bitterness, and in the manner of political argument, 
these pamphlets of the eleventh century mark the first definite 
appearance of a type of political writing which was destined 

^ See, in general, C. H. Haskins, The Renaissance of ike Twelfth Century ^ Cambridge, 
Ma^., 1927. 

2 Carl Mirbt, Die Publizisiik im Zeiialier Gregors VII (i8g4), pp. 81-83, 92-95. This is 
the standard account of this great controversy. See also Imbart de la Tour, La poUmique 
rdigieuse ct les puMidsies d Vipaque de Gregoire VII (Questions d'jiisioire sociale et religieuse) 
(1907), pp. 225-266, lor a valuable summary, based largely on Mirbt ; also Carlyle, op. cit., 
vol. iii, part ii; voL iv, parts i-iii, a detailed and judicious account of the whole struggle; 
Augustin Fllche, La Reforme gregorienne, Louvain, 1924-1925; Etudes sur la polSmigue 
rdigieuse d fipoque de Grtgoire VII ^ Paris, 1916; Ernst Bernheim, Mittelalterliche Zeitan- 
sckauungm in ihrem Einfiuss auf Politik und Geschichtsschreihung, Tubingen, 1918, part iii, 
Die Anschauungen Mher das Verhaltnis von Regnum und Sacerdotium^ pp. 1 10-233, especially 
pp. 195-233, a valuable discussion in which the author emphasizes the influence of the 
ideas of St. Augustine ; EHe Voosen, Papaute et Pouvoir Civil d VBpoque de Gregoire F/J, 
Gembloux, 1927, a dissertation of the University of Louvain, dealing in a comprehensive 
and masterly fashion with the legal and political basis of all the principal arguments on both 
sides. It indudes a valuable list of modem books and articles dealing with the investitare 
cx>iito>versy. 
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almost to monopolize the field for five or six centuries to come, 
'fhe controversy marks an era not only in the relations of Church 
and State but in the history of political literature. “This ecclesi- 
astical literature is none the less a popular literature, and in this 
lies its great originality. It was not written solely for the mon- 
asteries or the schools ; it aimed to make its appeal to opinion ; 
and to sway opinion striking cases were necessary, and forms of 
expression, clear, simple and such as the people could understand 
or at least retain.*’ ^ 

It is unnecessary here to recount in detail the struggle itself.^ 
Its remoter causes run back to the very establishment of the 
Church in the Empire, but some of the more immediate ones are 
to be found in the nature of feudal institutions. Though it is 
usually spoken of merely as the “Investiture Controversy,” in 
the course of it the controversialists on one side or the other 
managed to touch on the most fundamental questions of the 
origin, the nature, the extent, and the sanction of all forms of 
authority both spiritual and secular, and in some cases to antici- 
pate theories of the state that we are prone to think of only as 
“modem.” 

Behind the specific issues raised concerning the election and the 
form of royal investiture of bishops, and whether the latter was 
to take place before or only after their consecration, lay a deeper 
question created by the institutions of feudalism itself and by the 
two-fold character imposed by these institutions upon practically 
all the higher secular clergy. They were the ordained of the 
Church to whom were committed the administration of its sacra- 
ments {ordo) and its management and the cure of souls. But they 
were also administrators of vast properties including lands held by 
regular feudal tenure on which rested the usual feudal obligations 
to the overlord of military service, of counsel, and of auxilium 
or aid. Must a royal overlord stand helplessly aside and let a 
hostile clergy impose upon him without his consent or even in 
defiance of his protests a vassal who thus became a peer of his 
court and a sharer in his counsels ? But how otherwise could the 
Church prevent the abuses that must and did result from the 
intmsion into its sacred offices of unworthy hirelings often of 

1 Imbaxt de la Totir, La pclimique rdigieuse, p. 236. 

* Foe a very satisfactory accoimt and bibKography see Gregory VII and the First Contest 
hdwem Empire and Papacy^ by Z. N. Brooke, Cambridge Medieval Historyf vol. v, chap, ii, 
pp. 51-iit, 85Q-S54, Cambridge, 1926. 
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vicious life on the mere nomination of a prince who might be in- 
different to the Churches spiritual aims, or even the avowed 
opponent of its rightful claims ? ‘'Freedom of election’^ was 
essential to the Church, but equally essential to the King was the 
royal supervision of it and the King’s acceptance of the bishop 
elect; and the question whether the latter must do homage for 
his lands before he could be ordained was one of vital importance 
to both Church and King. But the real question behind all these 
was whether the King could freely choose and control his own 
feudal vassals without clerical interference, and whether at the 
same time the Church could exclude from its sacred ojB&ces those 
whom it considered unworthy. Could one be at the same time a 
true bishop and a faithful feudal vassal ? Was it possible in the 
tangle of feudal and ecclesiastical relations any longer to separate 
or to harmonize the different spheres of the regnum and the sacer- 
dotium which Pope Gelasius I had distinguished in the fifth 
century; and if not, in case of a collision of the two powers, to 
which must supremacy be conceded ? It is easy to see why this 
difficulty must draw into controversy, as it did, the whole question 
of the relations of ‘‘Church and State” and the basis of the author- 
ity of each. 

But this was not the only root of the difiiculty. The clergy 
were the only ones in an age of general illiteracy who were equipped 
by their training to handle the growing administration of the 
courts and chancelleries in the rising kingdoms of western Europe, 
and even of those belonging to inferior lords. No doubt there 
often were outstanding ecclesiastics, of purity of life and consecra- 
tion to the welfare of the Church, holding the ofiice of Chancellor 
or Treasurer or Chief Justiciar, but it was not always so, and the 
gravity of the issues raised by the reforms of Gregory VII is 
amply proved by innumerable references in the contemporary 
chronicles. Simony was a great and growing evil, but hitherto 
the power and emoluments of high secular ojSice had proved a 
temptation stronger than the attempts of the Church to combat it. 

For the development of political thought it is not these partic- 
ular issues that give the Investiture Controversy its importance, 
so much as the far-reaching arguments by which the rival con- 
tentions were supported. For a clear understanding of the latter 
it is necessary first of all to have in mind the points on which the 
contestants all agreed, 
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In the matter of investiture the clerical party was not dispas^^ 
to deny some right of royal interposition, for which there wer^. - '-* 
long-standing precedents, nor could the adherents of the King 
ignore the fact that the election of bishops rightfully belonged to 
the clergy and the people, not to the prince. Even on the deeper 
question of the sanctions of royal and episcopal authority the two 
parties were in substantial agreement on some of the most funda- 
mental points. The contest was not for either party a struggle 
between ‘‘Church and State*’ in our modern sense, for neither of 
them could conceive of a society that was not at the same time 
both Church and State. The civitas Dei and the civitas terrena 
were only two aspects of the life of man on earth which must 
remain mingled together till death or the day of judgment, as 
St. Augustine had said. Society was but one, and the State and 
the Church alike were only different aspects of this oneness. The 
contest for supremacy was not between two rival institutions, a 
State and a Church, it was between two sides of human life, two 
elements in the constitution of man, two powers that claimed his 
obedience, the regnum and the sacerdotium, “Theocracy or im- 
perialism, the contrary solutions, came back to the same single 
idea, unity.” ^ “Therefore in all centuries of the Middle Age 
Christendom, which in destiny is identical with Mankind, is set 
before us as a single, universal Community, founded and governed 
by God Himself. Mankind is one ‘mystical body*; it is one 
single and internally connected ‘people* or ‘folk*; it is an all 
embracing corporation {univer sites), which constitutes that Uni- 
versal Realm, spiritual and temporal, which may be called the 
Universal Church {ecclesia universalis), or, with equal propriety, 
the Commonwealth of the Human Race (respublica generis hu~ 
mani). Therefore that it may attain its one purpose, it needs 
One Law (lex) and One Government (unicus principatus). Then 
however, along with this idea of a single Community comprehen- 
sive of Mankind, the severance of this Community between two 
organized Orders of Life, the spiritual and the temporal, is accepted 
by the Middle Age as an eternal counsel of God.** ^ 

It was only the growth of the nation-states that ultimately 
weakened this medieval insistence on unity, and as usual, the 

X Tmtart de la Tour. La p&limique tdigieuse, p. 244. 

* In tfa€ translatk)!! by F. W. Maitland from Das deutsche Genossenschafisrecht of Otto 
viMi Gierke imder tbe title P&Utical Theories of the Middle Age^ Cambridge, iQOo» p, 10. 

Tbe whole secUon from which this is taken is valuable, pp. 9-21, 101-129. 
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earlier ideal lingered on for ages after the emergence of conditions 
which were at length to destroy it. In the eleventh century 
there was no one yet prepared to deny the solidarity of Christen- 
dom, though on the clerical side some asserted that this single 
society was primarily a Church and only secondarily a State 
For them the State was in the Church, not the Church in the 
State, as St. Optatus had said,^ and the sacerdotiuTti therefore 
superior to the regnum. 

But even these who thus upheld the supremacy of the spirituaf 
power did not in so doing necessarily deny the legitimacy of the 
temporal: without exception they admitted that the latter was 
necessary and most of them even held the view that it was ordained 
or at least permitted by God as a corrective of the sin and weak- 
ness of mankind. It was in anger that God granted the prayer 
of the Jews to be ruled by kings instead of priests, but it was God 
who granted it. On the other side the supporters of the Emperor 
while trying to limit the extent of episcopal authority never ven- 
tured to deny its divine origin and character. 

No doubt it was in part these ideas held in common by both 
parties which kept the hope of compromise from ever being wholly 
illusory ; but on the other hand the claim made by each party, and 
admitted by the other, of the divine character of its head, tended 
in some ways to make the struggle between them more bitter and 
irreconcilable in character and more far-reaching in its results. 

The contest of the eleventh century, like many another in 
history, was in appearance a struggle between two powers each 
seeking no more than independence of the other, and the antago- 
nists themselves usually thought of it as such. But under the 
peculiar conditions of the time what each party regarded as essen- 
tial to their own independence was considered by the other party 
as fatal to theirs, and therefore neither antagonist could feel really 
secure until the duel had resulted in his own supremacy. In 
such a contest the initial advantage lay with the papalist party, 
for their opponents with very few exceptions were not ready to 
deny that the spiritual authority was in some sense higher than 
the temporal. In the eleventh century the opponents of papal 
power were not yet prepared to cut the knot, as Marsiglio of Padua 
did in the fourteenth, by repudiating utterly every form of coer- 
cive authority in the clergy, spiritual as well as temporal, direct 

1 Carlyle, op. cU.^ I, 148; ante^ p. 164. 
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and indirect ; and until this was done, the imperialist party was 
forced in the main to take a negative and defensive position in 
the war of words, which weakened its appeal and contributed to 
its defeat. ^‘Not venturing to formulate the idea of independence, 
of the separation of the spiritual and the temporal, they continued 
to take refuge in discussions concerning forms, in attacks upon 
persons, in cavils regarding procedure ; and they had no alterna- 
tive but to withdraw from the Papacy or to obey it.” ^ 

Among the opponents of royal authority at this time few were 
more extreme than Gregory VII himself. After quoting from the 
Gospel of St. Matthew Christ’s famous words addressed to 
St, Peter, “Whatsoever thou shalt bind on earth shall be bound 
in heaven; and whatsoever thou shalt loose on earth shall be 
loosed in heaven,” he asks why kings should be excepted. “Are 
they not of the sheep which the son of God entrusted to the blessed 
Peter? Who, I ask, considers himself exempted from the power 
of Peter in this universal concession of binding and loosing, who 
indeed but the miserable wretch, unwilling to bear the yoke of 
the Lord, who submits to the yoke of the Devil, and refuses to be 
numbered with the sheep of Christ ? . . .” “Who does not know 
that kings and rulers had their beginning in men inspired by the 
Devil, the prince of the world, to turn away from God and pre- 
sume in the blindness of their lust and their intolerable arrogance 
to bear rule over men, their equals, through pride, violence, fraud, 
bloodshed, and almost every known crime? . . “Far better 
that any good Christians, rather than evil princes, should be con- 
sidered kings. For the former keep strict rule over themselves for 
the glory of God, while the latter, seeking their own good and not 
God’s, are enemies even of themselves and tyrannical oppressors 
of others. These are the body of Christ the true King, those, verily 
the body of the Devil. These govern themselves to the end that 
they may rule forever, together with the highest ruler, the power 
of the others tends to this, that they fall into eternal damnation 
along with the prince of darkness, who is king over all the sons 
of pride.” 2 

^ Imbart de la Tour, La p&Umique rdigieusCf pp. 261-262. 

*Letta’ of Gregory to Hermann, Bishop of Metz, 1081 aj>., Regisirum of Gregory Yll, 
na 21 (P. Jaff€, Bibliotheca Rerum Germanicarumr voL ii, pp. 454, 457, 460) ; printed also in 
-Oar Register Gregors VII, ed. by Erich Caspar {Monttmenta Germaniae Historica, Epistoiae 
Sdectaei, BerHn, 1920-1923, pp. 548, 553, 557. The older edition has now been practically 
supplanted by this one, which incorporates the results of some, and has itself been the inspi- 
ration of other valuable studies on the Register of Gregory VII, made in recent years. 
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These are extreme words and bitter words, and their bitterness 
has led some modern historians to conclude that the Pope is here 
flatly denying the divine character of all secular rule and attribut- 
ing its origin solely to the Devil. But this is not the only inter- 
pretation of which these remarkable statements are susceptible, 
and Gregory himself in other places expresses a view not consistent 
with it. The warning of Dr. Carlyle is in point : “We must not 
make the mistake of reading back the extremest papalist theories 
of the thirteenth and fourteenth centuries, or the systematic 
thinking of the thirteenth century, into the eleventh.’’ There is 
ample evidence that Gregory VII adopted a “new policy” and 
“a new attitude of the Papacy towards the Temporal Powers,” 
but there is no like evidence of his adopting a new theory of either 
Church or State: nothing to prove a “conscious intention to 
establish the power of the Papacy as supreme over the Temporal 
Power.” ^ Secular government is necessary and it is not in itself 
evil, but by nature the authority of the bishop is above it just as 
the spiritual part of man Is superior to the carnal ; it is divine in 
a higher sense than royal power because it is the direct instrument 
of God to fulfill his will, while man’s wickedness was the occasion 
of the creation of all temporal rule though its cause might be 
God’s ordinance. This did not mean that the Pope was above 
the king In secular matters ; it did not Imply that the Pope had 
any strictly secular authority whatever. The Pope, in Gregory's 
view, was not temporal lord of the world, not even of the Christian 
world. He was pastor of the flock of Christ. But as such it was 
his duty to see that the flock received no harm, and he must take 
any measures necessary for its defence and welfare. For such an 
end he might if necessary even depose a king or emperor and sanc- 
tion the election of another, and he had authority to release all 
subjects from their oaths and obligations. In practice, then, the 
power exercised by Gregory VII and claimed for him as of right 
by most of his adherents may have been little less In actual extent 
than that demanded for the Pope by his supporters of the four- 
teenth century, such as Egidlus Romanus or Alvarus Pelagius, 

^ Carlyle, op. ciL^ voL iv, pp. 211, 172. To the same effect, Voosen, PapautS d poim^ 
cifii d Vipoqm do Grigoire VII ^ p. 158 ff. The charge that Gr^ory made the Devil the real 
author of the state ms almost made in his own time by Hugh of Fleury, Tractaius de Re^ 
Potestate et Sacerdotali Dignitate {Ltbelli de LitCf M. H. G.j voL ii, p. 467) : “I am acquaintwi 
with certaun i^rsons of our own time who assert that kings had their beghming not from 
God but from those without God/* Cited by Voosen, op. ciL, p. 158. 
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but its basis seems very different from theirs ; and, even though 
not yet clearly understood, it was much more akin to the indirect 
power’' of Cardinal Bellarmine, who is on the whole a truer inter- 
preter of early Papal development than they.^ 

If temporal rule was occasioned by the weakness or wickedness 
of men, as the papalist writers insisted, the natural inference was 
that it was also introduced by men under the providence of God 
for their own betterment and hence must be under their control. 
“By a singular contradiction, the theorists of the papal monarchy 
are those of popular sovereignty.” ^ This aspect of the papalist 
theory of the state was emphasized by Manegold of Lautenbach 
in one of the most interesting and able of the writings in the 
investiture controversy. 

“As royal dignity and power excel all mundane powers, so no 
person of wicked or scandalous life should be instituted to exer- 
cise them, but one who surpasses the rest in wisdom, justice and 
piety as well as in place and dignity. It is necessary therefore 
that one who bears the burden of the care of all, and the govern- 
ment over all, should stand above all in splendor of virtue, and 
should strive to administer the power entrusted to him with the 
most impartial fairness. For no people raises him above them- 
selves to give him an opportunity to act the tyrant over them, 
but to prevent the tyranny and wrong-doing of others. And 
when he who is chosen to defend the good and to hold the evil in 
check, himself begins to cherish wickedness, to stand out against 
^ood men, to exercise most cruelly over his subjects the tyranny 
which he was bound to combat; is it not clear that he justly 
forfeits the dignity conceded to him and that the people stand 
free of his rule and subjection, since it is evident that he was the 

1 There is one papalist writer of the twelfth century, Honorius Augustodunensis, who 
seems definitely to anticipate some of the extremer doctrines of the fourteenth century, 
but as Dr. Carlyle truly says (op. cit., vol. iv, p. 288), his view was “entirely new, and even 
contradictory to the normal tradition.” The LibeJli of Honorius are printed in LibeUi de 
Uky vol. iii, pp. 2g-8o. The views of the basis of Gregory's claim set forth above in the 
text seem inconastent ^th those expressed by Gierke, who seems to me not to have dis- 
tingmshed sufficiently the views accepted before and after Pope Innocent TV (Political 
Theories of the Middle Age, note 13, pp. ro7-ioS). For other interpretations differing from 
or a>ntraiy to Gierke*s, see especially Bemheim, MiHelalterUche Zeitansckauungt p. 203 jBf., 
passim; L’Abbfi H. X. Arquillibre, Sur la formation de la ^tkSocratie^ pontijicale, MManges 
d^Mstofire du moyen dge ojfferts d M. Ferdinand Lot (Paris, rg2s), pp. 1-24 ; Voosen, PapauU 
ei pomok civU^ pp. 235-257, passim. Br. Voosen’s recent admirable thesis has been doubly 
welcome to me in co nfirmi ng some views that I have long felt to be more consistent with 
contemporary statements than those of a few of the most eminent modem historians of the 
dboi^t this period. 

* Imbart de la Tour, op. cii,j pp. 247-248. 
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first to violate the compact {paciuin) on account of which he was 
made ruler? Nor could anyone with justice or reason charge 
them with perfidy, for it is clear that he was the first to break 
faith. To take an example from humbler things : if one were to 
entrust to another the herding of his swine for a proper wage, and 
afterwards found the swine-herd stealing, slaughtering and driv- 
ing away the swine instead of feeding them, would not the employer 
withhold the promised wage and dismiss him in disgrace from his 
service? If, I say, it is the rule in the humblest matters that 
none should even be called a swine-herd if he scattered the swine 
instead of feeding them; then in proportion as the condition of 
men is above the swine’s, it is the more fitting in justice and 
reason, that one who fails to rule over men but strives to drive 
them into error should be deprived of the power and dignity 
which he has received over them. ... It is one thing to rule, 
another to act the tyrant in a realm. For as faith and reverence 
ought to be rendered to emperors and kings for the sake of the 
safeguarding of the administration of the realm, so surely, in 
reason, if these rulers break out into acts of tyranny, it is no 
breach of faith or piety that no fealty or reverence be paid 
them.” ^ 

These vigorous sentences speak for themselves and are a remark- 
able anticipation of the discussions of tyranny and resistance of 
the sixteenth century, as well as of its theories of the origin of the 
state In the compact between the ruler and the ruled. 

With few exceptions ^ one looks in vain for the same assertive- 
ness and vigor among the writers on the opposing side, though 
they are often violent enough. Most of them rely on history 
more than on theory, and the majority are content to pro- 
test against an unprecedented extension of papal authority in- 
stead of questioning Its basis. Many, for example, admit the 
Pope’s power to excommunicate a king but deny the authority 
to remove him or to absolve his subjects of their oaths. Two 
writers, however, may be worthy of particular notice here on 
account of peculiarities. The Defence of King Henry by Peter 

^ MnnegMi ad Gehkardum Liber, edited by Kimo Francke, Lihelli de Lite (M, G. B.) 
voL i, p. 365. 

2 Among these one of the most notable is the Tractaius de Regia Fotestale e£ Sacerdoide 
Digniiaie of Hugh of Fleury, printed in LibeUi de Lite, II, pp. 465-494. There is a good 
summary of its main conclusions in Carlyle, op. ciL, TV, pp. 266-273. Another is the Liber 
de Uniiate Ecdesiae Comermnda, LibtMi de Lite, II, pp. 173-284; summajy in Carlyle, 
op. cU., IV, pp. 242-249. 
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Crassus ^ does not greatly impress the reader by the general 
strength of its reasoning, but it employs arguments not found else- 
where and it is unique as being the work of a layman and in the 
fact that its author is one of the very first to cite as his authority 
the lawbooks of Justinian, some of which he clearly knew. ‘'The 
treatise announces the entry of Roman Law into medieval political 
thought.” ^ His argument further diflFers from the usual ones in 
placing its greatest emphasis on the Pope’s alleged violation of 
Henry’s personal hereditary right to the throne. Far more strik- 
ing in content than this is the series of remarkable tracts, some 
of them apparently written in support of King Henry I of 
England against Archbishop Anselm, now known as the Tractatus 
Eboracenses.^ 

Their author, unlike most of his fellows, disputes the very basis 
of the papal claims and anticipates some of the most radical anti- 
papal positions taken in the fourteenth century and even in the 
sixteenth. He denies two of the most fundamental and most 
essential points of the papal argument, the superiority of a bishop 
over a king and the superiority of the Pope over a bishop. In so 
doing he makes nothing of the king’s personal right, as Peter 
Crassus does, but bases all his positive claims on the divine char- 
acter of the royal office. On the words of Christ he comments ^ 
thus: “Render unto Caesar,” he says, “the things that are 
Caesar’s, not to Tiberius the things that are Tiberius’s. Render 
to the power, not to the person. For the person is evil, but the 
power is just. Tiberius is wicked, but Caesar good.” ^ But one 
of the papal arguments was that kings and emperors obtained 
this royal office and power only through consecration by the 
clergy, who must therefore be superior to those whom they ordain ; 
another argument was that the ordination of bishops was different 
in character and effect from that of kings. Both these assertions 

* In Ubdk de Lite, I, pp. 432-453. For the importance of the citations of Roman Law 
by Peter Crassus as an indication, of the ei^tent of the acquaintance with the texts of Justinian 
as eariy as the eleventh century at Ravenna, see Ficker, Farschungen zur Reichs- und Fechis- 
ge^Mckie Italiens, IH, p. 112 ; Fitting, Die Anfdnge der Rscktsschide zu Bologna, p. 40. 

* Woolf, Bariokis of Sassoferrato, p. 70. 

* Momtmenta Gerntaniae Histcrica, Libdli de Lite, XU, pp. 642--687, edited by Heinrich 
Boehmer, eg)eciaJly those numbered IV, V, and VT : De Consecratume Pontijicium et 
fatii, De Romano Poniifice, and De Ohediendo Romano Pontifici. Boehmer gives the full* 

account of the se tracts in his Kirche und Stoat in England und in def Normandie im 
XI u nd XII J akrkundert (Leipzig, iSqq), pp, 177—266. A brief but excellent summary with 
extracts is given by Carlyle, cU^ IV, pp. 273-282. 

* IdbeBi de late, HL, p. d/r. 
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this author strenuously denies and on the denial bases some far- 
reaching conclusions. If the clergy are superior to the king 
because they consecrate him, then the cardinals must be superior 
to the Pope, for they consecrate him, — a very telling rejoinder ; 
but in truth consecration never implies any superiority in those 
who ofldciate, for their office is merely ministerial, and God alone 
is the author and source of the efficacy of consecration. Nor is 
the effect of consecration different upon kings and priests. In 
both cases a divine character and authority are conferred. If a 
difference exists, it is only in the nature of this character, not in 
the mode or effect of consecration. And a difference does exist. 
The sacred office of the king is the higher. ^‘And the angel said 
unto Mary, ^The Lord God shall give unto him the throne of his 
father David.’ He did not say, ^He shall give unto him the throne 
of his father Aaron.’ He said, ‘The Lord shall give unto him the 
seat of David and he shall sit upon the throne and rule over the 
kingdom of David.’ By these words it is manifest that there is 
one throne and one seat and one kingdom of Christ and of David. 
And therefore in the spirit there is one Christ and David and one 
power, one glory, one dignity, of Christ and David. Therefore also 
the seat of David, his throne and kingdom and power and glory 
and dignity are above all and greater than all and holier than all. 
So likewise the Lord gave to him the power and the rule over all, 
even over the priests of God. The Lord, I say, gave it, who does 
nothing unjustly but everything justly. Therefore it was just 
that the king should have the power and rule over the priests.” ^ 
The author then turns from the Old to the New Testament. 
Both kings and priests, he says, “ are one with God and with His 
Christ, they are very Gods and Christs through the spirit of 
adoption, and in them speaks Christ and the Holy Spirit, in them 
He fulfils his office and performs it, in them He hallows and reigns 
over and rales His people. Therefore also each of them is in the 
spirit both Christ and God, and in his office is the figure and image 
of Christ and of God, the priest the image of Him as priest, the 
king the image of Him as king, the priest the image of an inferior 
office and nature, that is His humanity, the king the image of a 
superior, that is His divinity. For Christ, God and man. Is the 
true and highest king and priest. He is king, but from the eter- 
nity of the Godhead, not made, not created, not lower than the 

1 LibeUi de Lite, HI, p. 666. 
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Father or different from Him, but equal and one with the Father, 
He is priest from the assumption of his humanity, made according 
to the order of Melchisedech and created, and so lower than the 
Father. As king He created all things. He rules all, He governs 
and saves both men and angels, as priest He merely redeems men 
to make them reign with Him. For this is the sole intent for 
which He was made priest, and offered Himself as a sacrifice, that 
He might make men sharers in His kingdom and royal power. 
For everywhere in the scriptures it is the kingdom of Heaven that 
He promises to the faithful, never the priesthood. Hence it 
appears that the royal power in Christ is greater and higher than 
his sacerdotal power in the proportion that his divinity is greater 
and higher than his humanity. Therefore some venture to think 
that among men likewise the royal power is greater and higher 
than the sacerdotal and. the king greater and higher than the 
priest, as being the imitation or ideal of the better and more 
exalted nature of Christ. And so they say that it is not against 
the justice of God if the priestly dignity is instituted by the regal 
or made subject to it, for with Christ it so happened that He was 
made priest through his own royal power and through his priest- 
hood was made subject to the Father with whom in royal power 
He was the equal.^’ ^ Though attributing to kings such supernal 
power as this, the author is careful to point out the difference be- 
tween a king and a tyrant. What is said above, he says, is true 
of kings in general, but is not true of those who do not rule 
through the grace of God, for these are not kings, but have be- 
come tyrants ruling in the spirit of evil and opposing virtue.^ 
Still more startling than this denial of papal supremacy over- 
kings even in spiritual matters, are the author’s statements con- 
cerning the authority of the Pope over the clergy and the laity. 
The Roman pontiff, he says, ‘^is recognized as apostolic because 
he is believed to do the work and fulfil the office of the apostles, 
and if he fulfils it truly then he is called apostle, who, if he is a 
true apostle of Christ, has been sent by Christ, for * apostle’ means 
one who is sent. But if he has been sent by Christ he ought to 
make known Christ’s commands, to seek Christ’s glory, to do 
Christ s will, that he may be a true apostle of Christ- For if he 
^ould is^ue commands of his own, or seek his own glory, or do his 
own will and not Christ’s, who then would dare confess that he 

» Ubdli dc Lite, m, p. 667. ® Ihid., p. 666. 
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was the true apostle of Christ ? If he should make known Christ’s 
commands, and seek out and do his will, he must be received by 
us as Christ’s apostle in all reverence and honor on account of the 
authority of Him who sent him; but otherwise no obligation 
rests upon us to receive him as an apostle.” ^ 

the Roman state are many churches, and we are bound to 
obey either all equally or particular ones only. But no one would 
say we are bound to obey all equally, for all have not equal dignity. 
If then we owe obedience to particular ones, we owe it to more 
than one of them or to one alone; but not to more than one, since 
they are not equal in dignity. Wherefore we are bound to obey 
one church only, the one namely which is in the Lateran, in which 
is the seat of the apostles. But we must ask whether we owe this 
obedience to stones and buildings or to men. It is absurd to say 
we owe it to stones and buildings. But if to men, then it is either 
due equally to good men and bad, to those who are the members 
of Christ and those who are members of the Devil, or else it is 
due to good men only and such as are the members of Christ. 
But far from it that we should be obedient to evil men and to 
those who are the Devil’s members. If then it is right that we 
should obey only the good and the members of Christ, it is right 
to obey either one of these or more than one. But since they are 
not all equal in dignity we are not bound to obey them equally, 
but that one alone who is apostolic. And so it follows that we 
are bound to obey not a church but a person. But in what are 
we bound to obey him ? For we owe him obedience either because 
he is a man or because he is apostolic, that is, because he has been 
sent by Christ. But it is not because he is a man. Such obedi- 
ence should not be rendered to a man. If it were it would be 
due to every man. Wherefore, obedience must be rendered him 
because he is apostolic. For if he has been sent by another than 
Christ no duty rests on us to render him this obedience. But if 
he has been sent by Christ, for what was he sent ? To this end 
was he sent, either to bring to us the commands of Christ and 
teach us, or for an end we know not of, one which seems to have 
little to do with the Commands of Christ, and one on which we 
are not even bound to hear him. If then he has been sent to bring 
to us the commands of God, and to teach us, this has become 
superfluous since we have the prophetic writings and the apostolic 

^ LibdH de Lite, HI, p. 680. 
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gospels in which all the commands of God are contained, and of 
these we have a fuller knowledge than he, we have it in truer form, 
and we practice it more frequently. Let him go to the nations 
which have never had the faith of Christ or a knowledge of his 
commands, and let him preach to them and teach them, that 
through that preaching and teaching they may receive the faith 
and doctrine of Christ and the knowledge of him, just as did Peter 
and the other apostles, who were sent by Christ to ^go into all the 
world and preach the gospel to every creature and to teach all 
nations, baptizing them in the name of the Father and of the Son 
and of the Holy Ghost.^ Let him do these things, I say, if he 
would have his mission a saving mission and profitable, and unless 
he is willing to depart from the footsteps of Peter and from the 
headship of the apostles.” 

“We must consider whether the Roman church is the more 
worthy because it is Roman or because it is a church, and to me it 
seems so because it is a church. For by virtue of this it is the 
spouse of Christ, the dove of Christ, the close and dear friend of 
Christ, his elect, glorious and immaculate, ‘not having spot, or 
wrinkle or any such thing,* but wholly beautiful. It is not thus 
because it is Roman, but it holds a few elect sons of God, and 
many reprobate sons of the Devil who are like chaff on the thresh- 
ing-floor of God covering up the grains of wheat, that is over- 
whelming the elect. These we may indeed call the church of 
Satan not of Christ. For only the elect and sons of God may we 
truly call the church of Christ, because they are members of the 
body of Christ, because they are his temple which is holy ‘and in 
them dwells the holy spirit of Christ.* But the reprobate and 
sons of the Devil, of whom the number is greater, are not members 
of the body of Christ, they are not his temple, nor does his spirit 
dwell in them; and so they belong to the church of Satan, not of 
Christ. Thus there are two Roman churches, one of Satan, the 
other of Christ. But under no conditions should the church of 
Qirist be subject to the church of Satan. Yet we should show 
reverence to the few elect and holy sons of God who are in Rome, 
but such reverence as our Father in Heaven commands and wills 
— that we show it to our brothers in charity, not as an exaction ; 
on account of God, not on account of the pride of the world.** ^ 

* de lAte^ m, pp, 6S6-687. In much of this, of course, there was nothing new. 
See^ foff example, the valuable summaiy of the views of Claudius of Turin and Agobard of 
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These long extracts are not inserted here as an illustration of 
views generally accepted at the opening of the twelfth century. 
They are more extreme in thought and statement than any other 
surviving writing on either side in the controversy of the time. 
They do indicate a theory of church and state which is on 
the whole consistent, and one which in many ways is distinctly 
‘"medieval’’ in character, but it is doubtful whether even their 
author clearly saw the implications of his words, and scarcely 
likely that he would have accepted them all if he had. For the 
logical outcome of the York Tractates is not merely a rejection of 
papal supremacy in state and church ; it implies a virtual denial 
of the whole sacramental view of the church, and is an early, 
indistinct, expression of the doctrine of the essential “priesthood 
of the Christian man” which is the core of later “Protestantism.” 
These writings prove the soundness of the view of M. Imbart de 
la Tour that for the supporters of the Emperor there could really 
be no middle ground between their submission to the papal juris- 
diction and the renouncement of it altogether. For when this 
author asserts the right to judge a bishop by the character of his 
acts as one might judge the administration of a king, and when 
he distinguishes the church of Christ from the church of Satan at 
Rome, he can ultimately mean nothing less than a right to judge, 
existing in the individual Christian, whether he be ecclesiastic or 
layman. 

These statements make clear the fact that in certain quarters, 
at least, the opposition to papal claims began far earlier than 
some would admit, and they must come with something of a shock 
to those who are accustomed to think of the middle ages only as 
a period when all thought had sunk to a dead level of uniformity. 
It is true that the usual argument employed then was the argu- 
ment from authority, but when we find writers on every side using 
their authorities with such freedom of interpretation, it is idle to 
argue that the result must have been nothing but uniformity and 
stagnation. 

“The traditional Protestant view of Church history, which 
made of the thousand years between the "Early Church’ and the 
Reformation a thick darkness of superstition and priestcraft, 

Lyons in L. Poolers lUmsratums of the History of Medieml Thought and Learning, dbap. i 
(2d ed. Londbtt, 1920). But statements like tkese seem in some ways far more startling to 
UB coming from the twelfth oentuiy than from the ninth, or beforCr 
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illumined only by a few morning stars like Wyclif and Huss and 
the nameless heretics of the Italian valleys — this has been for 
some time discredited- . . . There are few Puritans and Evan- 
gelicals who have claimed their inheritance in the Middle Ages : 
there are perhaps fewer Catholics who have admitted the claim. 
It is still too commonly assumed that the modem Catholic move- 
ment contains the whole tradition of the undivided Latin Church, 
and that puritanical living with evangelical doctrine is a new thing 
in earth. Yet neither of these opinions will bear examination, for 
neither has more to recommend it than the loud and unanimous 
assertions of all the controversialists. . . . The romantic and 
‘Catholic’ elements in the medieval Church no one today is likely 
to forget, but it is not superfluous to recall its evangelical and its 
puritan qualities, its sanity, its commonsense, and its rationalism ; 
to emphasize the fact that not only one half of modern Christian- 
ity but the whole has its roots in medieval religion. . . . The 
battle with rigid Protestantism and the final discomfiture of 
the enlightened rationalists a hundred years ago were necessary 
preliminaries to the rediscovery of the Middle Ages, but the 
memory of these historic struggles does not justify the appropri- 
ation of medieval religion by any modem party or the repudia- 
tion of it by any other. For the medieval Church is the mother 
of us all.” ^ 

Among the contentions of Gregory VII none is more important 
for the history of political thought than his statements concerning 
his relation as Pope to the existing law of the church, and none, 
probably, has been the occasion of more misunderstanding in 
modem times. It has been thought that Gregory was demanding 
for himself nothing less than an authority free of the law, to 
change the law of the church, a “legislative” power, which would 
be “sovereign” in the full modem meaning of the term. But 
such a contention would have stultified the Pope’s whole claim, 
and his words and those of his adherents may be and should be 
interpreted in a sense entirely different. They do indeed insist 
upon his exclusive right ‘^to establish new provisions for the needs 
of the time” (pro temporis necessitate novas leges condere)? but 
to read into this a demand for ‘^legislative” authority is to ignore 

^ The People*s PaWt %n the Time ef Wyclif^ by Beniaxd Lord M anning ^ Cajnbridge» lOXOv 
pp. 184-188. 

Papae^ in Pegistrum of Gregory Vn, 11 , SS a (P. Biblia&eca Benm 
Gemmicanm, vol. ii, p. 174; edited by Caviar, p. 202). 
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the usual medieval distinction between ieges as mere administra- 
tive provisions, and fundamental principles, in this case principles 
founded on Scripture and the tradition of the Church, 'on which 
Gregory based his whole claim to superiority over bishops and 
kings alike. These traditions, as he and his supporters declared, 
authorized him when the necessity of the case demanded “to 
mitigate the rigor of canons or decrees/’ ^ But this seems to 
extend no further than to administrative decrees somewhat like 
those recognized in the secular law by the author of the Summa 
de Legihus of Normandy,^ or to the right of dispensing with the 
law in its administration where justice requires it in a particular 
case. But as Mirbt pertinently asks, what if the ancient law 
actually declares the opposite of the new? Has the Pope the 
right to abolish existing canons, or is he bound by them ? Is he 
the master of the canons or their subject ? The consensus, even 
of the papal writers, seems to support the view that the Pope was 
so bound, except for his “dispensing power” and the right to 
issue “administrative laws.” What, then, if a Pope should abuse 
these discretionary powers, as King James II of England did in 
the seventeenth century, and make the exception the rule ? Here, 
as usual, was the crux of the practical diflSculty, the same difficulty 
which so often nullified all theoretical limitations on secular rulers 
in the middle ages and even in modern times. A discretionary 
power, as such, is illimitable in its exercise. A pope or a king 
should dispense only in particular cases, but what is to prevent his 
turning dispensation into actual legislation by dispensing in many 
or in all cases ? The Pope is “judge of the canons” (judex cano- 
num) even though he may not be master of them. He may be 
bound theoretically, as St. Augustine said, to judge “ according to 
the law” not to judge of the law, but for his judgment neverthe- 
less he is answerable to God alone. Although his decrees may be 
against law, and amount even to heresy, yet no power on earth 
may judge him, not even a General Council.® Such was the claim 
of some of the more extreme of the papal party. To concede it 
was, it is true, to make the Pope potential dictator over the Church, 
and might conceivably result in a suspension of her laws, but it 

* Bemold De incontineniui sacerdoiumf cap. v {LibeUi de Lite, vol. ii, p. 21), cited by Mirbt, 
op. cU., p. 555- 

® Aviie, pp- 186-187. 

Papae, Regisirwn of Gregory VII, n, 55 a Qaff6 op. cit., p. 175; edited by 

p. 206). 
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was rot for that reason a claim to a right of legislative '^sover- 
eignty,” as has sometimes been maintained. 

'Tf Gregory was an innovator, it was less on account of his 
ideas than of the consequences of the vigorous return to some of 
the principles which the feudal regime had effaced little by little 
from the Christian conscience.” ^ 

"Gregory VII made no innovation, but he was determined to 
enforce respect for the decisions of the Church, to surmount diflE- 
culties apparently insurmountable, and to impose his reforms 
upon bishops and clergy as well as upon temporal princes.” ^ 

He "was not so much an innovator ... as a logician.” ® 
Fliche regards Peter Damian as probably the most important 
single inspirer of his policies. There is here as always no warrant 
for reading modem conceptions into medieval statements, and 
ideas of law in the middle ages were much the same in the Church 
as in the state. The chief practical problem of politics was also 
the same for both; it arose out of the great gulf between the 
obligation of law and the lack of effective sanctions for its ob- 
servance. 

A reading of the more important tracts — especially those of 
the Gregorians, whose arguments are the more positive and there- 
fore usually of greater significance for the development of thought 
— leaves on my mind certain more or less definite impressions. 
First, that the vital question at the centre of the whole controversy 
and the point most important for the general history of political 
thought was whether the papal authority over princes is really 
"direct” or "indirect,” or, in the language of the day, whether 
the Pope could of right control the temporal as well as the spiritual 
sword. Second, that all ideas concerning this question were nec- 
essarily far more indistinct in the twelfth century than they had 
become by the sixteenth through the political break-up of Chris- 
tendom, the consequent weakening of the conception of its unity, 
and the universal recognition of the independent existence of a 
number of strong nation-states — differences which made the 
"indirect” power of Cardinal Bellarmine a much more clean-cut 
one than that of the earlier writings on which he relied as prece- 
dent or authority, and a greater departure from it than he him- 

^ Imbart de la Tour, La polhnigue religieuse, p. 264. 

* A. Flicbfi, Etudes sur la poUmique fdisieuse d Vipogue de Grigoire VII ^ p. 288. 
nocquaiu, Iai papauti au moyen d|«, p. 108. 
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self was probably aware of. Third, that notwithstanding this 
indistinctness and lack of precise formulation in either thought oi 
word at this time, the supremacy claimed for the Pope by the 
Gregorians as his of right was a supremacy not based on a new 
conception of the sacerdoiium or the regnumy either in fact or in 
the minds of the writers themselves, but based rather upon claims 
long made and now merely carried to their logical conclusion and 
defined in somewhat more clear-cut terms ; in other words, that 
Gregory was in reality ‘^standing upon the ancient ways” and 
can be truly called an innovator only in the practical application 
of his principles, not in the underlying principles themselves. 
Fourth, that this supremacy which he claimed and exercised was 
in fact a spiritual one only, and if in practice it involved — as 
actually it did — far-reaching acts of interference in secular gov- 
ernment, that this interference was never thought of by Gregory 
or by his supporters .as implying any direct temporal authority 
ordinarily resting in his hands. It was in reality an “indirect 
power” only and never properly exercised except when employed 
for a spiritual end. In the eyes of all these writers the Pope was 
not king over the world, not even over Christendom, but he was 
pastor of the whole flock of Christ with authority over all his 
sheep, which meant over all Christendom, and this authority 
inevitably entailed the heavy responsibility for ensuring in this 
world God^s peace, justice, and order, necessary for the flock’s 
eternal welfare ; but great as this authority was, and superior to 
that of all kings and princes on earth, it included no claim to the 
direct rule over the world or even over Christendom in matters 
strictly secular. Lastly, that this spiritual supremacy, while it 
conferred upon the bishop of Rome supreme power over all the 
clergy and the whole laity, not even excluding emperors and 
kings, and while it made him “judge of the canons” (Bemold of 
Constance applies to him the term judex canonum and even auctor 
canonum 0? thus giving him a power limited only by his own dis- 
cretion, for whose exercise he was answerable to none but God 
alone in the pronouncing of judgments, in dispensing with the 
canons in particular cases, and in the enactment of new canons 
where circumstances required it, and canons which might even be 
a revocation of old ones ; yet, in spite of all this, his power, so 
uncontrollable in practice, was founded on the unchangeable law 

^ Quoted in Voosen, op. cit.^ p. 13 1. note 44. 
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of God whose precepts not even a Pope could alter or detract from, 
though in giving them effect he might create new canons and 
dispense from old or even abrogate them. For the canons were 
held to be really of two kinds, those affirming the immutable 
divine law, which are subject to neither change nor dispensation, 
and those contingent upon the changing needs of God^s flock, to 
be made or unmade by the Pope as its needs require. The latter 
it is not only his right but his duty to make or unmake at need, 
of this need he alone can be the judge, and for any judgment he 
may make he can be held accountable to none but God. 

The view that Gregory VII was consciously aiming at a sov- 
ereign law-making power over the Church and a temporal 
supremacy over the Empire is largely owing to a failure to dis- 
tinguish between the Pope’s power of dispensing on the one hand, 
a power incidental to his authority as judex canonumy an essen- 
tially judicial authority based on the canons themselves and not 
inconsistent with them ; and on the other, an unlimited authority 
to make or unmake laws of every kind totally without regard to 
any existing law. The misconception also arises in part from a 
disregard of the distinction commonly made in the middle ages 
between the fixity of law in its highest sense and the mutability 
of the subsidiary provisions that temporary necessity might 
require for its enforcement. 

This distinction, it is true, like the one between legislation and 
dispensation, was never very precise, and its indefiniteness per- 
haps furnished the chief material for controversy between the 
two parties, the one restricting the fundamental laws of the 
Church narrowly to the word of God and undoubted ancient 
tradition, the other including within it all preceding ecclesiastical 
enactment, with which, it was charged, Gregory had broken. But 
however the two contending parties might differ as to the content 
of this immutable law, they were in substantial agreement in 
admitting its existence and in attributing to it a different and a 
higher character than that possessed by mere administrative pro- 
visions made necessary by new contingencies. 

These great controversies of the eleventh and twelfth centuries 
are of the highest importance in the history of political thought, 
both as a cause and a proof of the growing political self-conscious- 
ness of western Europe. They stimulated a new type of political 
literature, and they developed arguments, some of them for the 
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first time, which remained a part of the common stock of contro- 
versialists on the great question of Church and State for centuries 
to come. 

Not many in this period accepted the view that a king ruled by 
a right inherent in his person instead of his office, but Peter 
Crassus asserted it, though it was a right based on Roman 
rather than divine law; still fewer, if any, had ever yet adopted 
or even clearly formulated the doctrine of the Pope^s supremacy 
in matters distinctly temporal, but Honorius Augustodunensis 
implies very nearly that when he says that Christ instituted the 
priesthood, but not the kingship, to govern his Church, which, of 
course, means all Christendom ; ^ and it is likely that the idea of 
the state’s originating in compact had occurred to few or none 
at the time beyond Manegold of Lautenbach, although he himself 
gives a perfectly clear exposition of it. 

On the whole the period is one of intense intellectual activity, 
of rapid development of political thought, disclosing many diver- 
gent views ; but there is, except in a few scattered instances, no 
distinct breach with the political ideas of the past. 

In the preface to a book written at the order of Louis XIV, ^ 
its author, Le Vayer de Boutigny, describes the Church as follows : 
'‘The Church may be considered in two ways; either as a body 
politic, or as a body mystical and holy. It is considered as a 
body politic in reference to the state of which it is a member. It 
is considered as a mystical body in reference to the Son of God 
whose spouse it is, in the words of the Fathers. As a body pol- 
itic it is a congregation of people joined together by the same 
laws and subject to the same temporal ruler, that they may to- 
gether contribute to the preservation of the state and of the 
public peace. As a body mystical and holy it is a congregation 
of the faithful joined together by the same faith and subject to a 
spiritual ruler, that they may work together for the glory of 
God and each for his own salvation.” Whether this Gallican 
statement be true or false is no question for the historian ; its 
significance lies in the sharpness of the definition of one of the 
two opposing views of the Church which were beginning to com- 
pete for mastery in men’s minds during the critical period in the 

^ Summa Ghrm^ cap. 15, LiheUi Honorii Augustodunensis ^ in Ltbelli de Lite^ vol. iii, p. 71. 

2 Disseriaiions sur PA utorite Ugitime des Rois, En matUre de Regale, par M. L. V. M. D. R., 
Cologne, 1682. In the edition published at Amsterd am in 1700 it is w mngly attributed to 
Talon, Aweai gfy$fy'(d of the Parliament of Paris. 
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intellectual development of Christendom following the investiture 
struggle, and it may be taken as a pretty faithful statement of the 
position held by the anti-clerical party generally from the end of 
the first third of the fourteenth century onward, with the one very 
important reservation, that the older medieval idea of the sol- 
idarity of Christendom is entirely abandoned. 

Under this theory the powers of a bishop and even of the su- 
preme pontiflF, considered merely as an organ of the universal 
Church, were practically restricted to the spheres of preaching 
and administering the sacraments; they included the potestas 
ordinis only, not the fotestas jurisdictionis ; all jurisdiction and all 
coercive power were entrusted by divine ordinance directly and 
immediately to the King to be delegated by him to his ministers ; 
the unity of the Church universal became a communion in faith 
and sacraments only, a mystical body {corpus inysticum)^ but in 
no sense a body politic {corpus poliiicum) ; the only bodies politic 
were the Empire and the regna. It is a dualistic theory of gov- 
ernment and of human life. The spiritual and the temporal are 
sharply distinguished so far as the actual enforcement of law upon 
earth is concerned, and it professes to go back for its justification 
to the famous separation of the spheres of the king and the bishop 
defined in the letters and tractates of Pope Gelasius I in the fifth 
century. Its opponents saw in it even more than this and openly 
charged its adherents with the heresy of the Manichaeans. 

But the tendency of the human mind to strive for a single syn- 
thesis of all things is unavoidable. It resulted in this period in 
the development of a counter theory under which, since all things 
in heaven and earth are ninder the government of God, all on 
earth must be subject to the control of the Pope, his vicar, whether 
they are ^‘spiritual” or "temporal,” whether a part of the potesias 
ardinisy or of the potesias jurisdictionis; for the Pope has pleni- 
TODO potestatisy and may either exercise it directly or entrust a 
part to kings and princes as his agents to be enforced only under 
his supreme direction {ad nutum). 

Such were the two rival theories of the state which faced each 
other in the first half of the fourteenth century and they were 
irreconcilable. Each had a long history lying behind their first 
dramatic collision in the struggle betj^een Pope Boniface VIII 
and Philip the Fair, King of France. 

Under the earliest Christian emperors of Rome, as we have 
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seen, the jus sacrum was a part of the jus publicum and under the 
Emperor's control, but almost the last vestiges of this control 
disappeared in the period of decentralization which followed, 
especially after the break-up of the Frankish monarchy, and coer- 
cive power thus naturally fell by force of circumstances more and 
more into the hands of the only agents who remained capable of 
exercising it, the bishops, a power necessarily ill defined. The 
revival of centralized secular governments in the Empire and in 
nation-states such as England and France brought with it a 
challenge to this authority exercised by the officials of the Church, 
but at first the conflicts of the two powers which resulted belong 
more to the realm of fact than of theory. The ultimate rise of 
two rival theories to justify these conflicting claims came no 
doubt as a part of the general intellectual awakening of western 
Europe, which might be considered partly a cause, partly a result 
of the great controversy between the regnum and the sacerdoiium; 
but two important factors in that intellectual revival may be 
singled out especially, on account of their unmistakable influence 
In shaping the course of the opposing theories and in determining 
their final outcome. These are the revival of Roman law as a 
science, and the direct contact with the ethical and political 
works of Aristotle. Most of the earlier distinct formulations of the 
extreme papal claims seem to have been made by the Canonists 
in their glosses on the decretals, especially Pope Innocent IV and 
the Cardinal of Ostia (Hostiensis), and the first flat denial of them 
came from the civil lawyers at the court of Philip the Fair, Peter 
Flotte and William of Nogaret. In a sense the contest was one be- 
tween the canon law and the jus civile of Rome, and little wonder. 

It was natural that the civil law should furnish the strongest 
basis for the royal claims, for in all the texts of Justinian^s books 
in which powers are given to the clergy these powers are dis- 
tinctly treated as concessions made by the sovereign Emperor. 
The jus publicum embraced the whole of the jus sacrum. But 
the decretals, true and false, that later found their way into the 
corpus of the law of the Church which was assuming its definite 
form from the twelfth to the fourteenth century, attributed to 
the Church and to its head, powers over all its members lay and 
clerical, which were scarcely less extensive than those of the 
Roman Emperors over their subjects. The jus sacrum tended to 
swallow up the jus publicum. Thus the canon law became m 
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time the most dangerous competitor of the jus civile^ but both 
alike received their first stimulus from the legal conceptions of 
imperial Rome. As a result of these Roman conceptions, after 
the revival of Roman law at Bologna and elsewhere, men were 
coming more and more to think of the Church as well as the state 
in terms of law ; to look upon the functions of its oflBcers as rights ; 
to fix their minds on its jurisdiction rather than its sacramental 
character. Neither the Church nor the regnum may have been 
definitely conceived of as a corporation, but men had gone a long 
way in the direction of that conception when it had become their 
habit to regard the Church’s normal activities as the exercise of 
legal rights inhering in it as a community. Roman legalism had 
made of it something more than a mere corpus mysticum. It was 
thought of as an institution, established and maintained by God, 
with at least a quasi corporate character ; and its head, as exercis- 
ing powers usually designated by writers of the time as regal and 
not merely episcopal. On its theoretical side this was largely a 
result of the renaissance of Roman law. 

But the view of the nature of the ecclesiastical community 
received further elaboration from the ethical and political theories 
of Aristotle which became the common property of the learned 
after the recovery of the manuscripts of Aristotle’s ethical and 
political works, and their translation into Latin in the latter part 
of the thirteenth century. Thus the idea returned that the state 
— now a theocratic state embracing all Christendom — was 
according to nature, and it became a societas perfecta, the culmina- 
tion of all social and political relationships, designed by God to 
ensure for man on earth the nearest possible approximation to 
the summum bonum. The blending of these philosophic views 
with the Institutional conceptions of the canonists appears in all 
the more general treatises of the time, and in the greatest of them 
it is marked by a profundity and an acuteness seldom exceeded 
in the whole course of political thought. 

The net result of it all was that the Church was no longer 
believed to be in the state, as St. Optatus had declared. Chris- 
tendom had rather become one great church, and now that church 
in the eyes of its defenders was assuming the character and power 
of one great universal state, with the Pope as its head- Another 
effect of the growing legalism and institutionalism was a sharper 
distinction between clergy and laity. If the ecclesia has rights. 
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they are more and more thought of as rights of the clergy, to be 
defended by canon law against the infringement of the secular 
powers. 'Hn the Middle Ages Church and State in the sense of 
two competing societies did not exist; you have instead the two 
official hierarchies, the two departments if you will : the Court 
and the Curia^ the kings’ officials and the popes’.” ^ Notwith- 
standing the struggle for unity the tendency toward dualism was 
ineradicable, and one form it was taking was a wddening of the 
actual gap that lay between the clergy, in whom the institutional 
rights of the Church were becoming more and more concentrated, 
and the great body of laymen for whose spiritual good these rights 
in theory chiefly existed. Contrary to the doctrine of all the 
philosophers of the Church, the facts, and even the canonists 
themselves, were beginning to sap the foundations of the universal 
theocratic state and preparing the way for its break-up into the 
two societies of Church and State, and for their altered relations 
to each other under which the struggle between the spiritual and 
the temporal power was resumed or continued at the end of the 
middle ages. Dr. Figgis would find the beginnings of these great 
changes in the habit of reasoning about political societies” 
which came in with St. Thomas Aquinas, and their chief cause in 
the influence of the political ideas of Aristotle.^ With greater 
justice, Mr. Woolf would push back these beginnings to the elev- 
enth century and assign as their chief cause ^‘the entry of Roman 
Law, not of Aristotle, into political thought.” ® 

It remains, first, to trace briefly these changing conceptions in 
the period of their growth after the Investiture struggle, and 
second, to summarize the nature and results for political thought 
of the dramatic duel between Boniface VIII and Philip the Fair 
in which the irreconcilable elements in these concepts are brought 
to a direct issue.'^ Gregory VII himself was probably less con- 

1 J. N. Kggis, RespuUica Christiana (Appendix I to his Churches in the Modem State^ 
London, 1913), p. 190. 

* 0 -p. cU., p- 215. 

® Bartdus of Sassoferrato, by C. S. N. Woolf, Cambridge, 1913, p. 105. 

■* Hie outline given here of the first of these subjects is based directly on some of the more 
important contemporary sources and on four modem accounts chiefly, Carlyle, A Eistory 
of M^iawd PodUical Theory in the West, voL iv (1922), part iv, vol. v (1928), part i, chap. 10, 
part ii, chaps. 1-7 ; Jean Riviane, Le probleme de Veglise ei de Vital au temps de Philippe le 
Bd, Louvain and Paris, 1926, Introduction; Albert Hauck, Der Gedanke der pdpsUichm 
W dtherrsckaft bis auf Bonifas VIII, Leipzig, 1904; and Political Theories of the Middle Age 
by Dr, Otto Gierke, translated by Frederic William Maitland, Cambridge, 1900. 

General acknowledgment is here made of the great debt to these admirable treatmente 
of this subject- Dr. Hauck’§ paper is chiefly valuable for the earlier part of the develop- 



THE LATER MIDDLE AGES 


227 


cemed with the institutional rights of the Church as such than 
with the obstacles placed by princes in the way of his great reforms. 
If he could be said to have any very definite theory on the relation 
of the two powers, it seems to have been the theory of his great 
predecessors rather than the more legalistic conception which 
became current later. He was primarily a man of action rather 
than of theory, unflinching in the face of dfficulty and opposition, 
determined at any cost to bring about the reformation of the 
Church which he believed necessary for the accomplishment of its 
great mission. It was this rather than any institutional theory 
that actuated him, yet the very boldness of his acts and the great 
extent of the authority he enforced in practice make the years of 
his incumbency one of the great stages in the development of the 
theory of the Papacy, If in the writings of his own time and 
immediately after statements are to be found here and there 
among his adherents which seem to anticipate the views which 
became definite later, they are seldom carried to their logical 
conclusion. But in the years ensuing, the plenitude of Hilde- 
brand's actual power became the basis of a theory justifying that 
power, which was developing rapidly both as to its comprehensive- 
ness and its definiteness, and the changing political conditions of 
this time all tended to hasten the process. 

It is in England in this particular period that the influence of 
these conditions may probably be first seen most clearly, because 
in England, largely as a result of the Conquest, the administration 
of government and law became more concentrated in the Crown, 
and the royal administration further extended at the expense of 
the competing jurisdiction of the courts Christian, than can be 
found elsewhere at so early a date. The great struggle between 
Henry II and Becket was a dramatic trial by combat between 
the champions of two rival institutional systems each of which 
could expand only at the expense of the other, and it was a struggle 
for the potestas jurisdictionis ; it had less to do with sacramental 
matters. Two powers, expanding rapidly and becoming more 
and more conscious of their "rights," stood face to face, each 

mait, tbe other acoounts cover it all, that in Carlyle in considerable detail and indnding 
extracts fttsm contemporary sources. A useful sdection of extracts chiefly from 
ofl&cial documents is contained in Cail Mirht, Qw^Len zw Geschickte des PopsttuiKs und der 
imdsc^ KaikiMzismm, 4th edition, Tubingen, 1924; a still fuller one, especially for 
mpmal documeats, is to be found in Karl Zeumer, Qudtensammkmg sur Gesckickle der 
ieatschm Reichsv&jasstmg^ 
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demanding its share of a government which was more temporal 
than spiritual. The effects of such a contest on the development 
of the institutional theory of the Church are incalculable, but they 
must have been very great, and they were heightened by the 
frightful circumstances of Becket’s brutal murder in 1170, by the 
wave of horror unparalleled in medieval history that swept over 
western Europe as a result of it, and by the withdrawal of some 
of Henry IFs most important claims which followed. But Mil- 
man does Becket scant justice in designating him ‘‘the martyr of 
the clergy, not of the Church ; of sacerdotal power, not of Chris- 
tianity ; of a caste, not of mankind.’’ ^ It is true that the distinct 
claims for which he died were more institutional than truly spirit- 
ual, more immediately affecting the clergy than the Church as a 
whole ; and in this lies the great influence of Becket’s martyrdom 
on the further development of the Church’s institutional theory. 
But it is exaggeration and injustice to intimate that he himself 
clearly distinguished between the clergy and the Church and laid 
down his life only for the former. He was no more a theorist 
than Hildebrand. “I have loved justice and hated Iniquity, and 
therefore I die in exile.” These were the dying words of the great 
Pope, and they are not far different either in their meaning or in 
their deep and sincere conviction from the words of Becket just 
before he was struck down: “I am ready to die, choosing the 
assertion of justice, the liberty of the Church, Instead of life.” ^ 

In these circumstances it is not surprising to find in England 
and in the midst of the controversy between Becket and Henry II, 
or near it, some of the most distinct evidences of the growth of 
ecclesiastical theory in this general period. For example, Becket, 
while in exile, wrote in 1166 to the English king, reminding him 
that kings “receive their power from the Church while the Church 
receives hers not from kings but from Christ,” ^ 

One of the most distinct assertions of the growing conception of 
ecclesiastical and papal authority in this period comes from one 
of Becket’s closest friends, his companion almost to the moment of 

^ History of Latin Christianity, vol. iv, Bk. VTII, chap, viii. 

^Radtdji de Diceio . . . Opera Historica {Ralls Series), vol. I, p. 343. 

® Materials for the History of Thomas Becket, edited by J. C. Robertson {RoUs Series), vol, 
V, p. 2S1. See al^ lUd., pp. 4S5-486. 

A generation before, Ivo of Chartres, one of the staunchest but most moderate defendeis 
of clerical rights, had warned Henry's grandfather, Henry I, to bear in mind that he was 
*^tbe servant of the servants of G<il, not the master; the protector, not the possessor,” 
Imnis Episcopi CamMensis Episiolae, Paris, 1585, No. 51, folio 53. 
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his martyrdom, the famous John of Salisbury, probably the most 
accomplished man of his day in western Europe ; an assertion so 
dear and definite that some consider it the first explicit claim of a 
direct power in temporal things existing in the Pope.^ It runs as 
follows: “This sword, then [coercive jurisdiction in temporal 
matters], the prince receives from the hand of the Church, although 
she herself in no sense holds the sword of blood. She nevertheless 
possesses this sword, but she uses it by the hand of the prince 
on whom she confers the coercive power over the body, reserving 
the authority over spiritual things for herself in the pontiffs. 
The prince, therefore, is in a sense the minister of the priestly 
office, and one who performs that part of the sacred functions which 
seems unworthy of the hands of the priesthood. For every office 
concerned with the sacred laws is religious and holy, yet this is a 
lower office because it consists in the punishment of crimes, and 
seems to bear something of the character of the executioner.*^ ^ 

It was the fashion in John of Salisbury’s day to use the figure 
of the sword in referring to the administration of law of any kind. 
The sword had a symbolic sense, like the crown, the throne, and 
the sceptre, * and its use can be found in the great argument con- 
cerning the two powers as far back as the time of the Emperor 
Henry IV ; but the terms “spiritual sword” and “temporal sword” 
had been gaining a more definite meaning in the twelfth century 
and they were playing a constantly greater and greater part in 
the contest between the two powers. If we may trust the citations 
of the time, this was in large part the result of some famous words 
of St- Bernard of Clairvaux addressed to Pope Eugenius III. 
“You are urging me to feed serpents and scorpions, not sheep,” 
St. Bernard represents the Pope as saying in answer to his own 
fervid appeals, to which Bernard replies, “All the greater reason, 
I say, to go to them, but with the word not the sword. Why 
should you try to draw again the sword, which you have once 
been ordered to put back in the sheath? And yet if any one 
denies the sword to be yours he seems to me not to have noted the 
word of the Lord when he said, *Put up your sword in the sheath.* 
Therefore the sword is yours, and to be unsheathed, perhaps, at 

1 For example. Gossan Fotnoir du Pcpe au moym Age, English translation (London, 
iSss), vol, ii, p. 360. 

* John of SaEsfaniy, PtdicraUms, edited by C. C. J. Webb, Oxford, igog, Bfc. IV* chap. iii. 

* Jacob Giimm, B&tOsche Recktsdlterfkimer, 3d ed. pp. 165-170 ; Von dir Poesk im PecM 
iZdtsckr^iJfir gescMchUiche RecJUswissenschafi, vol, ii, pact i, p. 25 ff., 1815). 
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your command though not by your own hand. For were it not 
to belong to you in some way, when the Apostles said, ‘Behold 
here are two swords, ’ the Lord would not have replied, ‘ It is enough * 
but, ‘It is too much/ So therefore to the Church belong both 
swords, the spiritual and the material, but the temporal is to he 
drawn indeed for the church, the spiritual in truth also by the 
Church ; the spiritual by the hand of the priest, the temporal by 
the hand of the knight, but truly at the will {ad nutum) of the priest 
and by order of the Emperor/^ ^ 

There may seem little room for doubt as to the meaning of 
John of Salisbury’s calm incisive statement, quoted above. It 
appears to be a clean-cut claim for the Church to the supreme 
authority not only in spiritual matters, but in temporal; and in 
the latter, kings and princes are nothing but the deputies of the 
bishop. But it is seldom possible to point to the exact time when 
the changing meaning of any symbol like that of the two swords 
first reaches its final definition, or to indicate with any certainty 
the first man who uses it with full consciousness of all its later 
implications. To say with confidence that John of Salisbury was 
the first to do so would seem unwarrantable ; yet his does seem to 
be a more distinct formulation of these papal claims than any earlier 
statement of them surviving to modern times. In cool precision 
It is in contrast to the earlier rhetorical passage from St. Bernard’s 
De Consider atione. It seems by no means clear from his words 
that St. Bernard believed that kings were merely the Pope’s 
agents in the administration of their realms, as the words of John 
of Salisbury might seem to mean. 

It is possible that he may have held no very definite view on the 
subject at all, since his mind was of a mystical rather than a legal 
cast ; but of one thing we may be certain. These words of his 
were taken up and Interpreted in such a way within the next 
hundred years or so, that they must be considered one of the chief 
literary sources of the extreme views of papal supremacy expressed 
by the supporters of Boniface VIII in the early fourteenth century. 

By the middle of the twelfth century it is evident that views 
somewhat like John of Salisbury’s have spread widely among the 
clergy. In 1 157 ^he Emperor Frederic Barbarossa felt it neces- 
sary to declare that anyone saying that the Emperor had received 
the imperial crown as a gift of the Pope was “an opposer of the 

^ Sana Bemardi ahUtis prim ClaToemUensis, De Consideratione, Lib. iv, cap. M, 7. 
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institution and doctrine of Peter and guilty of falsehood.” ^ 
The idea was greatly strengthened and extended by the dramatic 
and forceful exercise of papal authority by Innocent III in the 
earlier part of the thirteenth century, the period of the Papacy’s 
greatest actual power, though the Pope himself, as was usually 
the case, made his contribution through his vigorous enforcement 
of papal rights,” rather than by any new or more advanced 
theory of his own in support of them. Lack of space makes it 
impossible to set forth here in any detail his pronouncements. 
Over the Empire he asserted a power that was practically without 
limit, especially in the matters of election and coronation,^ but as 
his interference in these cases was in part based on historical mat- 
ters such as the Donation of Constantine and the “translation of 
the Empire,” they furnish less definite illustrations of his general 
ecclesiastical theory perhaps than his relations with France and 
England. It is noteworthy that even in England, which King 
John had surrendered to the Pope as feudal overlord, Innocent 
IIFs annulment of Magna Carta in 1215 was not based on feudal 
grounds. “It is upon his ecclesiastical rights that Innocent 
founded his action and upon them alone.”® It Is probably in 
his famous decretal Per venerahilem of 1202, and in his claim of the 
right to dictate terms of peace to France and England, that the 
clearest indications of his general ecclesiastical theory are to be 
found. “It Is not alone in the patrimony of the Church where 
we have full power in temporal things,” he says, *‘but even in 
other territories, that we exercise a temporal jurisdiction inciden- 
tally {casualiter) and on investigation of certain cases {certis causis 
inspeciis) ; not that we wish to prejudice another’s right or to 
usurp a power not due us.” “Three kinds of jurisdiction are to 
be distinguished,” he says, in interpretation of the words in Deu- 
teronomy, chapter seventeen, “first, inter sanguinem et sanguinemy 
and therefore called criminal and civil [civilcy i.e, belonging pri- 
marily to secular jurisdiction]; lastly, inter lepram et leprarriy 
and therefore known as criminal and ecclesiastical [ecclesiasticumy 
as distinguished from civile]*, and intermediate, inter causam et 

1 JCrbt, Qudlen, p, i6g. 

* For example, in liis decretal VenerabUemfretrem of 1202, Mirbt, op. ctL, pp. 1 74-175. 
There is a masterly review this subject in Carlyle, op. cii.y vol. v, part ii, chap. ii. 

’George Burton Adams, Innocent III and ike Great Charter {Magna Carta Cemmemora’’ 
Hen Essays), 1917, p. 40. Professor Adams* pai)er is an admirable treatment of this phase 
of the subject. nmocent*s hull anTmllmg the charter is printed by B6mont, Charles des 
UMSs an^aises, 41-44. 
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causam, which belongs to either, ecclesiastical or civil ; and when 
an3rthing difficult or ambiguous arises in these {ue, in things 
falling within the jurisdiction concurrently ‘^civil’^ and ‘‘ecclesi- 
asticar'I recourse must be had to the judgment of the apostolic 
throne, and one who in his pride disdains to submit to its sentence, 
is ordered to die and to receive the plague of Israel, that is, by the 
sentence of excommunication to be separated from the communion 
of the faithful as one dead.” ^ 

In demanding jurisdiction in the quarrel between the kings of 
England and France Innocent protests that he intends no infringe- 
ment or diminution of the jurisdiction or power of the King of 
France. ^‘Why should we wish to usurp another’s jurisdiction 
when we are not able to exhaust our own ? ” In this case it is not 
of the fief that the Pope proposes to pass judgment, but to deter- 
mine a matter of sin {decernere de feccato) ‘‘and of this without 
doubt the judgment belongs to us and we can and ought to pass 
it on any one whomsoever.” “For we depend on no human con- 
stitution but rather on divine law, for our power is not from man 
but from God, and there is no one of sound mind but knows that 
it pertains to our office to correct mortal sin of whatever sort and 
to inflict an ecclesiastical penalty on any Christian whomsoever 
if he refuses to submit to correction.” ^ 

In one of his sermons, Innocent says the Church has conferred 
on him both a plenitude of power over spiritual things {spiritu- 

pecretal Per venerabUem (1202), Mirbt, op. cit., pp. 176-177. If this interpretation of 
this important passage is the correct one the Pope is here claiming a right to determine cm 
appeal only those matters which are in the first instance concurrently within the juris- 
diction of both temporal and spiritual courts. He is not yet making quite the sweeping Hami 
up later by Innocent IV that the Pope is the jWex ordinarius of every man . If the words 
“in thfi^” (as I have tra nsl ated in quibus in the clause in guibus cum aliquid fuerit difficile 
vd ambigumn) refer back to all three kinds of jurisdiction, then the interpretation above is 
wrong, and Innocent IV later added practically nothing to the daim of his predecessor. 

That the true antecedent of quibus in this sentence is the jurisdiction inter causam d 
cmsam alone, and not all three jurisdictions, seems to me probable, mainly from the fact 
tto Innoi^t m has altered the order of the text of Deuteronomy to place the “inteime- 
diate” jurisdiction in the last place and immediately before the words in quibus. Why he 
^rald thus have changed the original order, it is hard to imagine, if not for the purpose of 
bringi^ antec^ient and consequent as dose together as possible. On the other hand, the 
canonist Aknus, whose apparatus is thought to date from the pontificate of Innocent III, 
ref^ very defimtdy to a different doctrine: the Pope “iudex ordinarius est et quoad 
^fintualiaet quoad temporalia’^ (F. Schulte, Literaturgeschichte der Compilationes antiquacg 
SUmngsberickk der K.Akademie der Wissenschafien, Philosophisch-historische Klasse, voL 66, 
pp. 8g-^); ^d if such a doctrine were already accepted by canonists it would not be 
strange if a skilled canonist like Innocent lU should give offidal expression of it. It is, how- 
evw, gmerally true that offidal statements of the Pope^s potestas fall short of contemporary 
daims mmie by the canonists with referraice to its scope and extent. 

2 JViirht, op. cit.j p. 177. 
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aliufn plenitudinem) and a latitude in temporal things {latitudinem 
Umpofaliufn) ^ 

From these and from other writings of his it seems dear that 
the jurisdiction claimed by Innocent III was almost illimitable and 
his exercise of it without parallel either in extent or effectiveness. 
Yet it was a jurisdiction in its nature primarily spiritual, and 
temporal only incidentally (casualiter), a power grounded on the 
Pope^s duty as Vicar of God to judge of the sins (de peccato) of 
all Christians, not on his right as a temporal ruler to administer 
law for his subjects. Innocent then in his official utterances 
appears to have made no explicit claim to a direct power in tern- 
poral matters, but it remains none the less true, as Dr. Carlyle 
has pointed out, that “it is in the Decretal letters of Innocent III 
that we must look for the ultimate sources of the extreme view 
of the papal authority in temporal matters which was developed 
in the second half of the thirteenth century.” ^ 

From the death of Innocent III, in 1216, to the end of the cen- 
tury, the chief struggle lay between the Papacy and the Empire 
and the period of its greatest intensity was the reign of the Em- 
peror Frederick IL In this period the claims of the Empire 
remained much as before, defensive rather than offensive, negative 
not positive ; they did not go, officially at least, beyond a demand 
for the recognition of the independence of the Emperor in the 
administration of his Empire, and of the direct concession of his 
authority by God himself without the mediation of the Pope; 
they admitted the jurisdiction of the Pope in spiritual matters, 
even the supreme jurisdiction in matters of sin, but they denied 
that it extended to temporal things. 

It Is probably In the answer to these imperial claims made by 
Pope Innocent IV that we find the first definite official adoption 
and elaboration of the words of John of Salisbury, the doctrine 
that the Pope has by divine ordinance a jurisdiction over all tem- 
poral matters directly and of course, which he may delegate to 
princes as his subordinates to be exercised at his will and if need 
be under his direction, and that princes have no lawful authority 
which has not been thus delegated. So, Innocent declared, in a 
sentence involved but significant, - the Lord Jesus Christ, 

* Migoe, Pa^doghi Series Latina, tom. 217, col. 665, quoted by Cailyler op. cU.^ 

% P- TS3- 

* Op. cU.t vol. V, p. 3iS. 
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the son of God, as very man and very God, so remaining true 
king and true priest according to the order of Melchisedech, just 
as He makes clearly manifest the dignity of the pontificate in the 
eyes of the Father now by employing before men the honor of 
royal majesty, now by executing it before them; has established 
in the apostolic throne not only a pontifical but a regal monarchy, 
committing to the blessed Peter and his successors the government 
of both an earthly and a celestial empire, which is duly signified 
by the plurality of the keys; in order to make known by the one 
key which we have received applicable over the earth in things 
temporal and by the other over the heavens in things spiritual, 
that the vicar of Christ has received the power of judgment/^ i 

If this and other ofl&cial statements of Innocent IV seemed to 
lack somewhat in clear definition of the vast powers he was claim- 
ing, this lack was supplied in the cooler and more explicit words of 
his glosses on the Decretals, for he was a great canonist as well as 
Pope. For example, he says, “We believe that the Pope who is 
the vicar of Jesus Christ, has power not only over Christians, but 
also over all infidels.’’ “For all, the faithful and infidels alike, 
are the sheep of Christ through the creation, though they may not 
be of the flock of the Church. And so from this it appears that 
the Pope has jurisdiction over all and a power of right, even if 
not in fact. Wherefore by the power which the Pope has, I 
believe that if a gentile who has not the law, except of nature, if 
he acts contrary to the law of nature, may be rightly punished by 
the Pope.” 2 He also claimed the same right over Jews. The 
Pope was in fact nothing less than the normal judge over all men 
(Judex ordinarius omnium) ^ 

In the latter half of the thirteenth century, proofs increase that 
this was becoming the view of many of the supporters of the 
Papacy in its contests with the secular rulers. In one tract, 
written in support of the Pope against the Emperor, certainly before 
the year 1298 and probably about 1281, under the title, Determi- 
natio Compendiosa de Jurisdictione Imperii^ the doctrine of Innocent 
IV is applied in terms free enough from ambiguity.^ Its modern 
editor attributes it to Tholommeo of Lucca, the probable continua- 

^ Mirfjt, i>p. dt, pp. I97“ig8. 

® Quoted by Carlyle, op. c^., vol. v, p. 323. ® Ibid.^ p. 320. 

Editwl by Marius Krammer, Hanover and Leipsic, 1909 (FonUs Juris Germanici Anti^ 
... ex Momemeif^ Germatnae Bisioricis separatim ediii). In the preface the editor sets 
iorth the evidmce; mostly intOTaal, indicating its date and authorship. 



THE LATER MIDDLE AGES 


235 


tor of the treatise De Regimine Principum begun by St. Thomas 
Aquinas. By arguments drawn chiefly from history and scripture, 
the author sets about to disprove the claims of the Emperor and 
to prove that the Imperial authority is derived from the Pope, 
but some of his statements are of a more general character, fore- 
shadow the universal claims of the papal party in the next century, 
and employ some of the same arguments in their support. In 
many ways it may be shown, says the author, that the supreme 
pontifiF “in his authority, whether spiritual or temporal, excels 
the power or domination of any one whomsoever ^ 

“While in temporal matters the Emperor has no superior in 
the person of any temporal lord, yet the validity of his jurisdic- 
tion comes from the Pope^s jurisdiction as from a fountain of 
authority, from which as in the place of God all jurisdiction 
arises.” ^ Such statements are further explained and amplified 
by chapters 10 and 19 of the third book of the De Regimine Prin-- 
cipum which deal with the Pope^s plenitudo potestaiis. This pleni- 
tude, its opponents say, does not extend beyond the spiritual 
power, “but this cannot be, for the corporeal and temporal ever 
depends on the spiritual, as the movement of the body depends 
on the power of the mind.” ® 

The views of St. Thomas Aquinas himself on this important 
question are not given at length in that part of the De Regimine 
Principum generally attributed to him. In others of his volumi- 
nous writings however he deals more than once with this subject, 
but in such a way that it is not easy to say precisely whether he 
accepted outright the whole of Innocent IV's doctrine or not. 
No detailed examination of these passages is possible here, but a 
comparison of them has led to the conclusion that on the whole, 
St. Thomas, while he concurs in advocating a plenitudo potestatis 
as sweeping in its supremacy as that of Innocent IV, probably 
does not mean to include within it any direct power in matters 
strictly temporal. Possibly his most distinct utterance on this 
point occurs in his commentary on the Sentences of Peter Lombard 
in which he says that both spiritual and secular power have a 
common divine origin and it is necessary in strictly civil matters 
to obey the secular rather than the spiritual authority {In his 

* Op. cU-r cap. V, p. 12. 
cap. xv, p. 33. 

^ SUgimim Frmdpam^ Bk. HI, chap. lo, S, Thamae Aqmnatis Opuscida SHectat vx>l. 
^ p. 342, Palis, i88i. 
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autem quae ad honnm civile pertinent est magis obediendum potestati 
saeculari quam spirituali) . But he hastens to make one exception : 
— unless perchance the secular power is joined with the spiritual, 
as in the Pope who stands at the top of both/’ {qui utriusque 
potestatis apicem tenet) as both priest and king. Probably no 
keener analysis of this passage has ever been made than by Car- 
dinal Bellarmine, and he concludes that this ‘"conjunction” of 
the two powers is either in the states of the Church, where it proves 
nothing, or that it can be explained as including only an indirect 
power.^ St. Thomas’s “normal and mature judgment was that 
the Pope had an indirect rather than a direct authority in temporal 
matters.” - 

The contrary theory that papal power should directly control 
all temporal administration, was mainly a logical development of 
the institutional conception of the Church rooted in Roman legal 
ideas, and one naturally fostered and elaborated by canonists rather 
than by pure theologians. As one might expect, therefore, it is 
in the glosses of the canonists rather than the works of a great 
theologian like St. Thomas, that we find the most exact definition 
of the Pope’s plenitudo potestatis and the clearest assertions that 
it rightly extends over the whole field of human law. The canonists 
are the chief authors of the theory of the direct power of the Pope 
in temporal matters, and in this period it developed rapidly under 
their hands. They are the ones, Dante declares, who strive 
against the truth, “known as ‘Decretalists,’ ignorant and devoid 

^ Dt Romano Pontifice, Lib- v, cap. v. In the same chapter he argues against St. Thomases 
authorship of Bk. Ill of the De Regimine Principum. See Riviere, Le prohUme de V6gUse et 
de r i(ai, pp, 48-50, where this passage of St. Thomas is quoted and the commentary of Bd* 
lannine briefly referred to. Extracts from tbe same passage are given by Carlyle, op, 
dt,^ vol V, p. 352. 

* Carlyle, op. cii., vol. v, p. 354. This view seems not inconsistent with St. Thomas’ 
statement in the Summa Theologica. 

“The secular power is subject to the ^iritual as the body to the mind . . . and thraefore 
it is not a usurpation of jurisdiction if a ^iritual official interfere in temporal matters to the 
extent those in which the secular powCT is subject to him or those which have bear sur- 
remiered to him by the secular power.” Secunda Secundae Partis, Quaestio LX, art. vi. 

This als> seems to have been the general position taken by another great churchman of the 
tMrteenth century, Robert Grosseteste, Bishop of Lincoln. His courageous defiance of 
Innocent IV, “filially and obediently I refuse obedience, I resist, I rebd” has sometimes 
created the impression that he repudiated the papal claims. Other passages in his letters 
diow conduavdy that he accepted them in their fullest extent, — but apparently as a spirit- 
iial rather than a material plettitudo potestatis. For example, Rohertt Grosseteste Epistolaet 
Ed. Lumri (Rdls Saies), pp. 90-94, 348-349, 436-437. Chi Grosseteste, see Francis ^ymour 
Stevenson, Rjd^ert Grosseteste, London, 1899, especially pp. 179—182, 306-318; also A. 
L. Smith, Church and State in the Middle Ages, Oxford, I9r3, Lecture ILL. This autlMir 
sees such a diaxepancy l^ween the othCT letters of Grosseteste and his famous 
that he is mdined to r^ard the latter as a fabrication of Matthew Paris. Pp. loi— iii. 
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of theology and philosophy alike/" ^ Meanwhile, he says, *‘your 
Gregory lies covered with spiders" webs, Ambrose is hidden away 
in forgotten closets of the clergy, Augustine is ignored, Dionysius, 
Damascene and Bede rejected, and they prate of a certain Specu- 
luTtiy and Innocent, and Hostiensis. And why? Those were 
seekers after God as the end and the supreme good, it is gifts and 
benefices that these are pursuing/" ^ 

The glossed editions of Gratian"s Decreium show a tendency on 
the part of the canonists of the earlier thirteenth century still to 
adhere to the older and less ambitious view that papal power 
extends directly only over spiritual matters,^ but in the second half 
of the century this rapidly gives way. The views of Innocent IV 
as canonist have been briefly noted already/ The complete and 
final exposition of these newer views in their most developed form 
is to be found in the famous Summa super Titulis Decretaliuniy 
popularly known as the Summa Aurea^ of Henricus de Segusia, 
Cardinal of Ostia (Hostiensis) who died in 1271, one of the most 
famous of all the glosses on the canons, of which some eleven edi- 
tions appeared after the invention of printings® and in the 
Speculum Juris equally important, of Willelmus Durandus, the 
“Speculator"" (died 1296), of which no less than thirty-nine editions 
were printed/ In Hostiensis, as Riviere truly says, we find the 
germ of the theories so fully elaborated a half century later by 
Egidius Romanus/ So, Hostiensis declares, although the two 
jurisdictions are distinct as to their administration, “yet the 
Emperor holds his imperium by the Roman Church and may be 
termed its ofl&cial or vicar."" “For the enactment of the Emperor 
can have no binding force except over those bound by the laws of 
the Romans and the authority of the Catholic Church.” As to 
superiority, there is but one head, namely the Pope. “And we 
ought to have but one head, the lord of things spiritual and tem- 
poral, since the earth is his and the fulness thereof.’" Not without 

1 Dt Monorchia HI, 3, dted by Rivifere, p. 53. 

* Episicia CardmaUbus Itdicis, TntU U opere di Dcmte Alighien, edited by E. Mooie, 
OifOTd, 1904, p. 412. 

* See Rivifere, op. tni., pp. 53~S6, where some extracts are given. 

*Anee, K>. 233-234. 

* A. Taxdif, Si^oire dis sowrces iu droU amoniquot P- 323. The editian nsed heie was 

at Lyon in. 1542. Carlyle ptints the most important of the grosses with vahiabie 
c o w a meHt ary. voL v, 325-332* extracts from the Spec^dum Dmandus. Ibid., 
PP- 335-^7* See also Riv^, op. cU., pp, 56-59. 

* A. Taxdif, op. cU., p. 325. 

’O#. cS., p. 57. 
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reason,. did the Lord of Lords say to Peter, ‘“I will give you the 
keys of the kingdom of Heaven/ He did not say 'key' but 'keys,' 
namely two keys, one which shall close and open, bind and loose 
as to spiritual things, the other which he shall use as to temporal 
things/' 

"The spiritual power is prior to the earthly in three ways, in 
dignity or rank ... in institution . . . and it is prior also in 
power or authority, for it belongs to the spiritual power to call 
the earthly into existence and to judge whether it be good/' ^ 
As Riviere remarks,^ the canonists go further than the theologians. 
To them the extension of the Pope's plenitudo potestatis over the 
temporal is no longer a debatable question, it is asserted without 
reservation, hesitation, or even discussion, as a matter of fact. 
In the canonists of the later thirteenth century, papal authority 
reaches a height beyond which it is difficult to go ; but, adds the 
same author, at the very hour of that triumphant expansion, its 
decline begins. We must turn, in the next place, to the dramatic 
struggle of Boniface VIII and Philip the Fair, in which that decline 
was most marked and most sudden. 

It is unnecessary here to recount at length the steps in the contro- 
versy between Boniface VIII and Philip the Fair. They are given 
in all the histories of the period, long or short.® We shall confine 
ourselves to the reaction of these quarrels on the great problem of 
Church and State and their influence in defining and amplifying 
the political doctrines of each. Roughly the controversy is divis- 
ible into three parts, first the years 1296 and 1297 when the main 
question at issue turned on the temporalities of the clergy and 
whether contributions should be made from these to King or to 
Pope; a later struggle, from 1301 to 1303, just before the Pope's 
death, when wider issues came in to add to the bitterness of the 

^ Carlyle, op. cit,, vol. v, pp. 328-329. 

2 Op. cU., pp. sS-59- 

* An excellent account is given by Langlois in Lavisse^s Histoire de France, vol. iii, part ii, 
Bk. n, chap, ii, pp. 1 27-173. The older treatment of this subject by Milman in his History 
oj LaMn Christianity, vol, vi, Bk. xi, chaps. 8-10, is still valuable, especially for the author’s 
summaries of the documents that issued from both sides. The fullest collection of these 
documents still remains the great mass of preuoes added to Pierre Dupuy’s Histoire du diffS- 
rend tFentre le Pape Boniface VIII et Philippe le Bel Roy de France, Paris, 1655. Some addi- 
tional ones are given in Adrien BaiUet’s Histoire des demesles du Pape Boniface VIII am 
PhUippe U Bd Roy de France, Paris, 1718 ; and in Les Registres de Boniface VIII, edited by 
Digard, Faucon and Thomas, Paris 1884. See also, Carlyle, History of Mediaeval Political 
Theory in the West, vol. v, part ii, chap, viii ; Jean Riviere, Le prohleme de Viglise et de fdat 
m temps de Phdippe le Bd, chap, i ; and Richard Scholz, Die Publizistik zur Zeit PMUpps 
dcr Schmen and Bontfaz VIII, Einldtimg (pp. 1-31). 
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conflict, and thirdly the continuance of these quarrels after the 
death of Boniface, in the early part of the period of the residence 
of the Popes at Avignon.^ 

In earlier medieval struggles between the supreme pontiff and 
the secular rulers ecclesiastical property had always been a con- 
tributing cause of great importance, but hitherto the specific 
cause of trouble had mainly lain in the conflict between the feudal 
obligations devolving upon the clerical tenants of such property, 
on the one hand, and on the other the legitimate needs of the 
Church itself. By the end of the thirteenth century the steady 
accumulation and the vast extent of this church property had 
become a source of great uneasiness to most of the secular 
rulers in western Europe; and in addition, in those realms in 
which the consolidation of royal authority had gone furthest, 
notably in England and France, the old problem was rapidly 
assuming a changed form with every step in the advance of royal 
power and with each stage in the decline of the economic and politi- 
cal importance of feudal institutions. It was no longer merely 
the proprietary rights of a feudal overlord in the Church’s property 
with which the prelates had to contend; these were gradually 
becoming demands of the king as head of a nation for the financial 
contributions of subjects, both clerical and lay, toward the support 
of a national government which exacted these contributions as 
the price of the protection afforded by its laws, its courts, its 
administrators, and its armed forces. The Papacy at the centre 
of the ecclesiastical system, which had now become thoroughly 
institutionalized on the principles of monarchy, therefore now 
found itself face to face with a new competitor, the national 
monarch, and one of the newer questions at issue between them 
was whether the property, within a kingdom but devoted to pious 
uses, must or must not be exempt from a levy made by the king 
with ‘"the common assent of all the realm and for the common 
profit thereof.” The answer of Boniface VIII to this question 
was unqualified.^ Such property must in every case be wholly 
exempt, unless the Pope himself should order otherwise, an answer 
that applied to England as well as to France, and one that received 
much the same reply and had much the same practical conse- 

1 Sdisolz, ifp. cU., pp. 2-3. 

s In tBe famous bull CleruAs laicos (1296), piiated in many placeSj, see, 0.g. Mirbt, Qudlen, 
p. 20S. 
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quences in both kingdoms. In France, however, the royal replies 
to this contention of the Pope were somewhat more general in 
character, probably because prompted by civilians and based so 
largely on Roman law principles, and this gives them an excep- 
tional importance in the development of political ideas. 

‘"Before there were any clerics,^^ Philip the Fair declared in his 
answer to Boniface, ""the King of France had the custody of his 
realm” and was able to^enact statutes for its defence against 
enemies, and he has now enacted therefore that no horses, arms, 
or moveable property of any sort shall be withdrawn from his 
kingdom without his own special license, and this property includes 
the goods of the clergy. The Church, the document goes on to 
say, does not consist of clergy only, it was not for them alone that 
Christ died, and it is an abuse that laymen should be excluded from 
the liberty that Christ by his grace conferred on his Church- It 
is true that there are special liberties of the clergy necessary for 
the edification of the people contained in statutes of the Popes 
conceded by the grace or at least by the permission of secular 
princes, and having once conceded these, princes cannot destroy 
them. But neither can they destroy those things adjudged 
necessary and expedient for government and defence by the mature 
counsel of good and prudent men. The clergy who may not fight 
need special protection from others, and no one will fight for 
others at his own charges. If the clergy will not contribute with 
the rest for the protection of all they become "‘a useless and as it 
were a paralyzed member” of the State. It is a right and not an 
abuse therefore to demand a subsidy from the clergy. It is an 
abuse in the clergy to refuse it, especially when they are wasting 
their substance on feasting and gay clothing and the like, while 
they neglect the poor. It is in fact nothing less than the crime 
of Lese-Majeste and as such we intend that it shall be punished.^ 

Boniface was warned by the French clergy that he had gone too 
far and he hastened to explain that he was not questioning Philip’s 
rights as king or feudal overlord but aiming only at the notorious 
abuses and extortions of the king’s agents. 

But a far-reaching question had been opened, in the remarkable 
document summarized above, and some momentous assertions 
made which were destined to have decisive results. Most impor- 

1 Dtapuy, Ehioire iu iifirend, Preuves, pp. 21-23. ■ There is no evidence that this doai- 
ment, pre^rved among the French archives, was ever actually delivered to the Pope. 
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tant of all these assertions perhaps is the announcement that 
there are in the kingdom of France certain things adjudged requi- 
site for the government and defence of the realm which even the 
king may not destroy, an early and indistinct reference to ^^the 
fundamental laws of the French monarchy^*; and that these 
include rights exercisable over the dlergy, the basis of later Galli- 
canism. It is interesting, too, to not;e that the sanction, threat- 
ened in this document, for these rights is 'the penalty in the Quaestio 
laesae majestatis of Roman law. In determining what those 
things are that should be rendered unto Caesar, the law in France 
is to be the law of the Roman Emperor, not merely the canons 
of the Roman pontiff. This is one of the first definite instances 
of the employment of the Roman civil law against the canon law 
in the defence of any secular ruler except the Emperor, and as 
such it marks an epoch in the history of the controversy between 
the two powers. This particular document was probably the work 
of Peter Flotte, a la3mian, a doctor of the civil law, and a man 
apparently in no way connected with the feudal nobility, one of 
the first in the long line of eminent men to rise to the highest 
station in France by virtue of legal ability and legal services alone. 
Their rise is one of the important political by-products of the 
renewed study of the civil law of Rome in France. 

We have already noticed the chief reason for the availability 
of Roman law as a weapon in the hands of the temporal prince 
against the Pope; its principles had been originally formulated 
in a state in which the jus sacrum was no more than a part of the 
jus publicum and the whole jus publicum subject to the Emperoris 
exclusive control. But on the same reasoning, if Roman law 
exempted the King of France from the Pope’s authority in secular 
matters, why did it not at the same time make him subject to the 
authority of the reigning Emperor, who in theory had succeeded 
to all the rights as well as the laws of Justinian ? The chief results 
of this embarrassing dilemma came only in the second phase of 
the controversy between the Pope and the King, after the turn of 
the century, and can best be treated as a part of it, but Philip 
apparently foresaw the difi&culty and attempted to meet it in his 
firm declaration made in 1296 that ^^the control over the temporal- 
ities of his realm belongs to the King alone and to no one else, 
that he recognizes no one as his superior in it, and that in things 
pertaining to the temporal administration of the realm he is not 
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bound, nor does he propose, to subordinate or subject himself 
in any manner whatsoever, to any living man/^ ^ 

The first phase of the controversy had closed with the advantage 
evidently on the King’s side ; Boniface had so explained his earlier 
demands as almost to rob them of practical effect so far as the 
realm of France was concerned. But before the fighting died 
away it had called out at least one important writing in defence 
of the King’s position, the Disputatio inter Clericum et Militem, as 
it IS usually entitled,^ a brief and very interesting discussion in 
dialogue form between an ecclesiastic and a knight, in which the 
knight has, and is obviously intended to have, somewhat the better 
of the argument. This short writing is apparently the first of its 
kind and it is clearly based on the document summarized above 
at page 240, beginning ^'Antequam essent cleri” (Before there 
were any ecclesiastics). The times are out of joint, groans the 
cleric, in the beginning of the dialogue. In these days justice is 
buried, laws are overturned, rights are trampled underfoot. Big 
words, answers the knight and I only a layman of little learning. 
If you wish to have talk with me. Reverend Sir, you must adopt a 
plainer style. I can remember, explains the cleric, when the 
Church was held in high honor by princes and all others, but now 
she is utterly wretched, with her rights torn from her and her 
liberties broken through. I can hardly believe it, the knight 
answers. What do you call right (jns) ? Why, the decrees of the 
Fathers and the statutes of Roman pontiffs, of course. What 
they ordain, if for temporal matters, may be ‘‘rights” for you, 
but they are not for us, says the knight. No one can make 
ordinances affecting things over which he has no dominion. The 
King of the French can’t do it for the Empire, nor the Emperor 


iDupuy, Pretms, p. 28; also reprinted in Isambert, Recueil general des anci&ines Ms 
frmgaises^ 11 , p. 705. 

*Text in Goldast, Monarckia (Frankfort, 1668), vol, I, pp. 13-18,- Schard, De Jurisdic- 
tione AutorUaU eiPraeemirtentialmPenali ac Potesiate Ecclesiastica (Basel, 1566), pp, 677-687. 
For discussions as to date, authorship, and contents, see S. Riezler, Die Liierarischen Wider- 
sacker ier Papsie^ Leipzig, 1874, PP- I45~i48, who attributes it to Pierre Dubois; R. Scholz, 
ap. cfi., pp. 333-352, the fullest account; J. Riviere, op. ciL, pp. 128-132 ; Carlyle, op, cU., 
voi. V, pp. 379-382, who gives extended extracts. The book was popular and appewed in 
a number of editions. In at least one of the Mss. it is attributed to Occam, and Golda^ 
attributes it to him. Schard says it is by an “undetermined author,” and that is the view 
of Scholz, Riviere, Carlyle, and most scholars. An English translation was printed in the 
axteentii craitury by Berthelet, of which there is a copy in the British Museum — A Dialog^ 
hePmeme a knygkt and a clerke^ concemynge the power spiritual and iempor(dl. Langlois places 
the book in 1296 {op, cU.^ p. 133), Scholz probably in 1296 or 1297 and certainly not aft^ 
1300, Rivifere, probkbly m 1302. The earlier date seems preferable. 
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for France. And if princes are not able to make enactments for 
your spiritualities, over which they have never received any power, 
neither can you make them for their temporalities, over which you 
have no authority. What you have enacted about temporals is 
worthless, for you have received no power from God to do it. 
So it lately seemed utterly ridiculous to me when I heard that it 
had been enacted by “Lord Boniface VIII” that ‘^he is and ought 
to be placed over all principalities and realms” and can so easily 
obtain for himself a right over anything whatsoever. For all he 
needs to do is to write, since everything will be his when he has 
written; and so everything will be yours, and to ordain will be 
nothing else than to will to hold for oneself. So then to have a 
right will be nothing else than to wish it, and if he should wish to 
possess himself of my castle, or town, or field, or money and treas- 
ure, he would have nothing more to do than to write “I will that 
this be the law (/itj).” 

The knight then goes on to prove that all of the power of Peter 
and his successors came from Christas human character only, and 
therefore cannot extend to temporal matters. But, Sir Knight, 
you won’t deny that the Church has jurisdiction over sin, will you ? 
By no means, for that would be to reject penitence and confession. 
Well then, if to act unjustly is sin, one who has jurisdiction over sin 
has it over matters of justice and injustice. And if the just and un- 
just belong to temporal things, then it follows that he ought to judge 
in temporal causes.^ It may be so in some cases, objects the knight, 
but this jurisdiction never extends to crimes or to property. And, 
he says, when you contend that the Pope is superior in everything 
you become utterly absurd. If when he was created Pope he 
was made lord over everything, then in like fashion to create a 
bishop would be to make him lord of his diocese, and my priest 
would be the lord of my castle and lord over me ; for each of these 
will have the same power in the district subject to him which the 
Pope has in all. So stop talking this nonsense which is the laugh- 
ing-stock of everybody and is refuted by reason as well as 
Scripture.* The knight then enlarges upon the debt the clergy 
owe to princes in return for protection, and declares, almost in the 
words of the document quoted above,® '^But if kings and princes 
at their own cost and risk are bound to defend you and expose 
themselves to death without recompense, while you lie in the 
* Goldast, eU., I, p. 14. p. 15. ■ Ante, p. 240. 
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shade, dine sumptuously” etc., “then you are truly the only lords, 
while kings and princes are indeed your slaves.” ^ Concessions, 
it is true, have been made to the clergy, but if they become dan- 
gerous to the state the prince may withdraw them, for he may 
change the law to meet changing circumstances. Yes, replies the 
Clerk, good Emperors may in some cases change the law, but 
not kings. That answer is blasphemy, declares the knight, the 
result perhaps of ignorance but more likely of envy. History 
proves that the kingdom of France is an independent subdivision 
of the old Frankish monarchy and a coequal sharer with the Empire 
in its sovereignty. “Therefore, just as all things within the bound- 
aries of the Empire are acknowledged to be subject to the Empire, 
so those within the boundaries of the Realm are to the Realm.” ^ 

The second phase of the controversy between Boniface and 
Philip was more bitter than the first, it ranged over a wider field, 
and brought to light many more written defences of the position 
of both King and Pope. These defences also go further in their 
claims than ever before, and on the papal side they reach a height 
never exceeded afterward.^ A long series of difficulties between 
King and Pope culminated at the end of 1301 in the issuance of 
the bull Ausculta in which papal authority was asserted in 
very high terms, but no definite claim of a direct control in secular 
matters was included. In France a false bull appeared which 
made a distinct claim to direct secular authority, and early in 
1302 the Estates were called together by the King, to a meeting 
from which the French clergy issued a letter to the Pope, and the 
nobility to the college of cardinals. From these letters it is clear 
that both the French clergy and the French nobility interpreted 
the combined acts and utterances of Boniface as a demand for a 
direct temporal authority in France, and that both estates emphat- 
ically refused the demand. In both the letters referred to this 
is first and foremost among the complaints — that the Pope 
is claiming over France a direct authority in temporal matters 
in which it is known to the whole world that the Kang and the 
people of the Realm have always been considered to be subject 
to Gfod alone,^ a claim “wonderful, novel, and unheard of” for a 

1 Goldast, op. cU., I, p. 16. * lUd., p. 17. 

® Tlie best antbcmties for this part of the struggle axe as before, Scholz, Riviere, and Car- 
to which one more must be added, Hdnrich Finke, Aus dm Tagen Bonifaz F/JJ, 
Mufl^er i. W., 1902. The diief sources are as before. 

** of the nobility to the Cardmals, Dupuy, Preuves, p. 60. 
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century among the people of France, in the significant words of 
the clergy themselves.^ Both the Cardinals and the Pope hastened 
to make answer to these assertions. The answer of the Cardinals 
addressed to the communes of France denies absolutely that the 
Pope had ever written making the claim that the realm of France 
was subject to him temporally, or that it was held of him, or mak- 
ing any other claim in violation of the rights, liberties, and honor, 
of the king and the realm, ^ and the denial is equally explicit in 
their reply to the nobility,^ The statements of the Pope himself 
are not quite so definite. He places the blame for the whole 
trouble upon ‘'that Devil” Peter Flotte, who had deceived the 
King and the Estates and made them think his demands included 
the recognition of his authority in temporal matters. ‘^For forty 
years now we have been trained in law, and we know that there 
are two powers ordained by God. Who then ought to believe 
or can believe that such fatuity, such folly ever entered our head. 
We declare that in nothing are we wishing to usurp the jurisdic- 
tion of the King, and so our Brother of Porto has declared.'* The 
King cannot deny, nor any other of the faithful whosoever he is, 
that he is subject to us on the ground of sin.” * But he ends on a 
somewhat different note. Preceding popes have deposed three 
kings of France. We might depose this king who has committed 
all the offences they have, and more, as we would dismiss a water- 
carrier.® 

All these explanations are of great value for the historian, but 
their value consists chiefly In the light they throw on the meaning 
of the bull which issued soon afterward, on November 18, 1302, 
the famous Unam sanctum^ which concludes, “Moreover we 
declare, we affirm, we define, and pronounce that for every human 
creature it is absolutely necessary for salvation to be subject to 
the Roman Pontiff.” It Is one of the most important documents 
of the middle ages. 

1 Letter of the French clergy to Boniface VIII, Dupuy, PreuveSy p. 68. 

* Dnpuy, PreteoeSy p. 71. * P- 63. 

*T 1 ik is a reference to a sermon in the same consistory delivered by Matthew of Aquas- 
paxta, Cardinal of Porto. In it he explained that the Pope really hs^ a t^poral jurisdictiQn 

h& has power to judge in all temporal matters on the ground of ^ {ratione peccary and 
nos is a t^nporal jurisdiction. It is his de jttrey but its exercise does not belong to him. 
In the sense of use therefore, this jurisdiction bebngs to the Emperor and to other kings. 
Boniface’s reference to the Cardinal does not prove that their theoretical viefws are idmtical. 
BiQJuy, PnmeSy p. 76. 

^ p. 77. « Ifnd.y p. 79* 

7 In Miibt, QueHetty pp. 210-2x1, and many other ^ces. 



246 THE GROWTH OF POLITICAL THOUGHT 


Before turning to the next subdivision of our subject, the more 
important books whose appearance was occasioned by the duel 
between Pope and King, it may be worth while briefly to note 
certain impressions arising from a study of the bull Unam sancian 
and its antecedents. In the first place, it is clear, that not a 
single assertion or claim made in th^ bull is new, and some of them 
are very old ; even the oft-quoted statement about the two swords 
is no more than a rearranged quotation from the De Consider atione 
of St. Bernard with scarcely a change in the wording. In the 
second place, however sweeping its demands, there is in the bull 
no explicit claim to a direct power in temporal matters. This is 
very significant, but no one can doubt it who reads the whole bull 
with attention. 

In the third place, if Boniface^s claim to forty years’ experience 
in the canon law was true — and it was — he well knew that the 
canonists insisted on a papal power far stronger than the one he 
put forth in the bull. Did he, therefore, agree with the canonists ? 
Was he actually trying to exercise direct powers in France as the 
French clergy thought ? And if so, why did he see fit to make a 
formal claim that fell so far short of this } Was it wholly misrepre- 
sentation which led the French clergy to interpret the Pope^s 
words and actions as an assertion of a direct power ? In short, 
may not the false bull, though a forgery, have indicated pretty 
accurately what Boniface was actually setting out to do before 
the extent of the opposition forced him to draw back May it 
not have been an appreciation of this accuracy which accounts in 
part for the Pope’s evident excitement whenever he refers to this 
forgery? It is obvious enough that he had not oflBicially said 
that he possessed a direct power, and he does not say so afterward 
in the bull Unam sanctam. But had he been acting on a different 
principle, as a canonist did he hold a different principle, which the 
French clergy had reason to fear and distrust ? It is certainly not 
without significance that the Cardinals in their answers to the 
French nobility and communes are very careful to protest only 
that the Pope ^‘never zorote’^ {numquam scripsit) that he had a 
direct power, ^ and Boniface’s own admission that there are two 
powers ordained by God ^ is in itself no distinct disavowal of the 
canonist doctrine which completely subordinates one of these 
powers to the other, even in temporal matters. 

1 Dupuy, PreumSf p. 71. ® Ante, p. 245. 
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It is obvious that at this time probably most of the leading 
canonists were holding a very advanced view of the institutional 
character of the Church and of the unlimited power of its head. 
It is equally obvious that many ecclesiastics did not share this 
view, that some were violently opposed to it, and that there were 
many of the latter among the clergy of France. It would be 
natural to suppose that a well-known canon lawyer like Boniface 
would share the views of his fellow canonists, yet his official 
utterances as Pope set forth a view considerably short of these. 
Was this moderation due to conviction or to motives of expediency i 
The answers to these questions cannot be safely given until we 
have considered some of the views expressed in the writings which 
appeared in defence of the papal claims just before and just after 
the issuance of the bull Unam sanctam. That famous definition 
of the Church’s power does not expressly or necessarily go beyond 
Innocent Ill’s decretal Per venerabilemy which grounds it upon the 
Pope’s jurisdiction ratione fee catty a position which, as we have 
seen, the canonists had left far behind in the latter half of the 
thirteenth century. But we can only appreciate the bearing and 
the importance of matters like this for the development of political 
thought as a whole when we can look at them in connection, not 
only with the earlier expressions of churchmen and legists, but 
with the treatises and pamphlets strictly contemporaneous with, 
or closely following the struggle. To these we must now turn.^ 

The first of these pamphlets to be noted is one written in defence 
of the Pope in 1301 by Henry of Cremona, with the title De Poles-* 
iate Papae, and first published in 1903 by Richard Scholz in the 
appendix to his book.® It is a very high statement of papal 
authority, supported by many of the usual arguments, and proving 
that the Pope has an undoubted direct power in temporal matters. 
The book seems to have attracted some attention at the time, but 
it does not impress a modem reader as an exceptionally able 
argument. The author’s reply to the civilians, whom he refers 
to significantly 2Lsjuristey is characteristic. One of their arguments 
was that if the Church exercised an authority after Constantine 

1 Scholz, in the book already referred to, is the primary authority for the facts connected 
with this literature. It is an admirable treatment. Riviere, on the basis of these facts, 
is name concerned with the interpretatkm of them. His interpretation is candid and thor- 
ough, a most important cmitribution. Carlyle’s treatment of the subject is, as usu^ 
searching and wholly unbiassed. Finke gives important discussions of certain points. 

* Scholz, ap. cU.y pp. 450-471. See further, Scholz, cp. ci/., pp. 152-165 ; Riviere;, op, cit^ 

13S-X41 ; Carlyle, op. cU., v, pp. 39S-402. 
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which it did not exercise before, this authority must have come 
from the Emperor. Yes, the author admits, the Church did 
things after Constantine which it had not done before, “but it 
was not defect of right but defect of power, which led the Church 
to refrain from doing these things before.” ^ In like fashion he 
dismisses the historical argument that the Pope has never actually 
exercised both powers. “It is not because the power is lacking but 
arises from the Pope’s dignity and the meanness of temporal juris- 
diction.” It was for this reason that the Lord said to Peter, “Put 
up the sword in its sheath.” ^ 

Apparently before the end of the same year, 1301, two much 
more important books appeared, which are now generally conceded 
to be the two most influential statements on the Pope’s side in this 
controversy and among the most noteworthy defences ever written 
of the extremest papal claims : the De Ecclesiastic a Pole state of 
Egidius Colonna, referred to usually as “Romanus,” and theZ)<f 
Regimine Christiana of James of Viterbo (Giacomo Capocci ?). 
It is very curious that neither of these two important books was 
ever printed before the beginning of the twentieth century. 

Egidius Romanus was one of the most eminent men of his day, 
a doctor of both laws, Archbishop of Bourges, the former tutor of 
Philip the Fair himself, head of the Augustinian Order, and author 
of many well-known books in theology and philosophy, including 
one of the ablest and most interesting political treatises of the whole 
middle ages, the De Regimine Principum, written before the death 
of Philip III in 1285, for the instruction of Philip the Fair, trans- 
lated into many languages and printed several times, the last 
edition appearing as late as the seventeenth century.^ 

The contribution of Egidius to the controversy between Boniface 
and Philip was his book De Ecclesiastica Potestate which appeared in 
1301.'* There is abundant evidence of the importance of this book 

1 Sdiolz, ap. cit.r p. 467. * Ibid., p. 469- 

® For the life and works of Egidius, see Scholz, op. ciL, pp. 32-45. 

* Hie first complete edition of this important book was published at Florence m 
Un Traitato InedUo di Egidio Colonna^ edited by Giuseppe Boffito and Gius. Ugo Osilia. 
The passages given here were originally taken from this edition, but it cannot be called a 
critical one as it is based on a single manuscript and is marred by a number of obvious mis- 
prints. In 1929 a much better edition appeared, based upon four of the manuscripts* 
— Aegiiius Romanus De EcdesiasUca Potestate herausgegebai von Richard Scholz, Wdtmar. 
The translations and parai^rases have been compared with this edition and corrected where 
necessary. For discussions of the book see especially the introduction of Qxilia to the edition 
of Boffito and OxiHa ; R. Scholz, Die Puhlitisitk zur Zeii Philipps des Schimen and Bcmifos 
VIII ^ pp. 46-129 ; and the shorter ones in Carlyle, op. V, 402-409, and Rivi^e^ &P- 

chap. V. 
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at the time of its appearance and in the later phases of the con- 
troversy.^ Egidius, says his admirer, Durand the younger, deals 
with his subject ‘'with profundity and sublimity,” and no candid 
modern inquirer trying to put this book in its proper place in the 
development of political thought can deny its truly “profound” 
character. The book is not always pleasant reading. It is 
marred by frequent repetitions, by many long arguments that 
carry little weight according to present-day standards, and by a 
dogmatism that sometimes tries to overwhelm opposition by mere 
weight of repeated assertion. Its lengthy discussions are occasion- 
ally irritating and frequently tiresome to a modern reader, and 
the book on the whole is far less agreeable than the De Regimine 
Principum of the same author. Notwithstanding all this, it is an 
epoch-making book, original in conception and powerful in treat- 
ment. It is certainly “copious” as well. Every argument, 
every text of Scripture, every analogy employed at any time in 
preceding controversies, is again pressed into service and carried 
to its furthest logical conclusion, and these conclusions are of the 
extremest kind. In short, we have in this book the completest 
and the most thoroughgoing of all the theological and philosophi- 
cal defences of the furthest doctrines of the canonists, that the 
Pope is supreme lord in his own right over all the world and in all 
matters temporal as well as spiritual, and that all princes are his 
mere subordinates even in the secular administration of their 
own realms. This position is here explained and defended from 
every point of view and for the first time completely and exhaus- 
tively. The later treatment of the same subject by Agostino 
Trionfo and Alvaro Pelayo may have proved to be more popular, 
but they went no further in the exaltation of the political authority 
of the Papacy, for further it could not go. With Egidius this 
authority reached its highest point and apparently for the first 
time. This makes this book one of the first importance in the 
history of political thought. An examination of it would also 
show that its central theme is profound, and, though its roots run 
far back into the past, ori^nal in the truest sense. 


* Fot example, GuGelmus Dtirandus, the younger, in his famous Tractaius de Mcdo Ge- 
nereis ConctHi Cd^andi, written piobabb^ about 1310, mnits all discussion of the imi)ortant 
<iuestk)ns oonceming the authority of princes over the t^nporalities of the clergy and the 

authority of the Church over tempmal princes^ because * ** brother Egidius” has dealt with 
them ”cio|^>u^y and usefully” in a treatment in which “profundity and sublimi^ vie with 
knowledge.” Part iii, titles 3 and 26 (Paris, 154$, pp. 167, 188). 
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Unfortunately no such examination in any way commensurate 
with its importance can be attempted here. The entire discussion 
in the book, and the whole of the political thought of Egidius, 
turn about one great central principle, the idea of dominium; and 
for Egidius dominium has a meaning no less comprehensive than 
for Fitzralph, Archbishop of Armagh, and John Wycliffe, who 
probably borrowed this conception from him later in the century. 
In the compact phrase of Wycliffe, it is habitudo nature raciondis 
secundum quam denominatur suo prefici servienti,^ or, in the apt 
paraphrase of Professor Dunning, ^^The abstract relation of the 
being that is served to the being that serves.” ^ All created things 
are related to each other in a certain order established by their 
Creator under which some are placed above others and in virtue 
of this superiority must be served by them according to the meas- 
ure of their superiority. This preordained relation of superior to 
inferior is dominium, and if it is that of a person to a person it is 
government or authority, whether in the state or on a smaller 
scale in a household ; if it is that of a person to a thing it is prch 
prietas or property. Anyone may be actually exercising some 
power over another as a matter of fact, but if this exercise is 
not of right, then it is not a true authority, it is not dominium; 
nor is mere control over a physical object or thing proprietas; if it 
is not accompanied by right, it falls short of true dominium. 
This dominium God possesses over his whole creation animate and 
inanimate, therefore such men only can be truly said to have 
either legitimate authority or true proprietas as have received it 
from God through his grace, and all these have it in a measure 
which exactly corresponds to their place in the hierarchy of created 
things as established by God himself. These seem to be the essen- 
tial points in the famous and profound conception of dominion 
founded in grace which controls the whole of the political thought 
of Egidius, and was taken up later by Wycliffe as the basis for 
conclusions widely different. In the De Potestate Ecclesiastica 
Egidius sets forth in detail the relative position of the Church with 
the Pope as its head and the secular rulers of the world, as parts 
of this divine plan. In the elaboration of it one suspects that the 
order is the converse of the original one in Egidius’s mind ; that 

^Johamm Wydiffe De Dommio Divitto Libri TreSt edited by R. L. Poole, LoBdon, 
p. 4. . 

* A History of PoUticd Theories^ Ancient and Mediaevalt pp. 260-261. 
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in the latter the doctrine of papal omnipotence was the terminus a 
quOy not the terminus ad quern as in the book, but this in no way 
lessens the power or the importance of the discussion. All political 
thought of the period and for long afterward had the same char- 
acteristic : in the middle ages it was usually only a by-product of 
ecclesiastical theory. 

In chapter VII of Book II of his treatise Egidius sets about to 
prove that there can be no true dominion {dominium cum iusiicia) 
either over temporal things or over lay persons, except one held 
subject to the Church and instituted by it.^ He explains it thus : 
Reason and authority both prove that no man is fit justly to have 
dominion over any other man or to possess anything, by virtue 
alone of the fact that he has been begotten {generatus) by his father ; 
he must be begotten again, “bom again,” regenerated {regeneratus) 
spiritually by the Church. Without such regeneration he cannot 
justly succeed to his inheritance nor obtain any tme dominium 
by succession. As one begotten of his father, he has only the 
first and lowest qualification {iniiium) to inherit, the completion 
and perfection of his capacity to do so only comes from his being 
regenerated by the Church. If on feudal principles the father 
has the dominium over the inheritance in conjunction with the 
son and has it more fully than the son, so the Church has dominion 
over every inheritance and over all things and has it in a fuller 
and a higher sense than any of its members themselves can have. 
Succession to an inheritance on account of birth is only the begin- 
ning of justice, succession because of regeneration is its perfection 
and consummation; this perfect and complete justice is richer 
and wider, and if it is wanting there is no justice at all. No 
son can justly succeed to his father’s inheritance unless he is bom 
again spiritually through the Church.® If then there is no just 
dominion of any kind, whether it is a mere dominium utiley or the 
higher dominion that implies jurisdiction (later dominium eminens)^ 
if it is not held subject to God — which is possible only through the 
sacraments of the Church — then you are lord over your holding 
and over everything that you have more because you are the 
spiritual son of the Church than because you are the son of a father 
in the flesh. You must therefore derive your title to your inheri- 
tance, to your whole dominium^ to everything you possess, from 

^ Edition of Bofl&to and Oxilia, p. 57 ; Schok, p. 70. 

* De FdestaU EcdesiasUca^ Bk. H, ckap. vii, BofEto and Oxilia, pp. S7"S8. Sdiolz, 
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the Church, through the Church, and from being a son of the 
Church, rather than from your earthly father, or through him, or 
because you are his son. For if your father, during his own life, 
is lord of your inheritance in a higher sense than you, so the 
Church, which does not die, is more lord of your possessions than 
you are yourself. But it should be noted that when we say that 
the Church is the mother and has the lordship over all possessions 
and all temporal things, by so saying we are not taking from 
men their dominion or possessions, for the Church has dominion 
of this kind and the faithful have the same; but the Church has 
such dominion as the universal and superior dominion, its mem- 
bers have it only as the particular and inferior. We do then ren- 
der unto Caesar that which is Caesaris and unto God that which 
is God’s, when we concede to the Church the universal and supe- 
rior dominium over temporal things and bestow on the faithful 
the particular and inferior dominium?- 

This explanation is ingenious and profound, and it furnishes a 
solid basis for all the later deductions as to the Pope’s plenitude 
of power. In it can be seen directly or by implication practically 
the whole of Egidius’s doctrine concerning the two powers and 
his entire political philosophy. 

So the author in applying his general doctrine to government, 
one of the two main divisions of dominium, goes on to say, ^‘So 
you see clearly that kings are more worthy possessors of their 
realms, princes of their principalities, and all the faithful of their 
possessions, through their mother the Church by which they are 
regenerated spiritually, than through their fathers and hereditary 
succession, for from those earthly fathers and through them they 
are born in original sm, not subject to God but estranged from Him. 
If, then, a prince or any fidelis says he has any inheritance, whether 
it is a principality or any other kind, from his father by whom 
he was begotten in the flesh, he ought rather to say that he has a 
principality of this kind and an inheritance from his mother the 
Church by whom he has been regenerated spiritually and absolved 
sacramentally; since one so regenerated and absolved begins to 
be worthy of his inheritance and possession, who was unworthy 
of it before, and from that time begins justly to possess that of 
which before he could justly be deprived.” ^ 

1 De Potestate Ecdesiasiica, Bk. II, chap, vii, BoflSto and Oxilia, p. 6i, Scholz, p. 7S* 

* Bk- II, ckap. viii, Boffito and Oxilia, p. 64, Schalz, p. 79. 
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The deductions which Egidius makes from this general principle 
regarding the effects of excommunication are interesting for 
themselves and for the way by which he reaches them. He wishes 
to show that if the Church through her power of binding and loos- 
ing should excommunicate one of her members, such a person could 
have nothing which he could justly call his own. It should be 
understood, he says, that in the beginning the rightful possession 
of this thing or that which enabled one to say, “This is mine,” 
came only from a convention or agreement which men had with 
each other, and that this agreement or pact dealt merely with the 
distribution and division of land, so that the sons of Adam in this 
way had appropriated certain possessions and held them as their 
own in proportion as they had parcelled out the lands, and accord- 
ing to conventions and compact had agreed that this thing should 
belong to one and that to another. But in course of time some 
men began to dominate and to be made kings, and also laws were 
desired securing the observance of these voluntary compacts and 
agreements under which men could say “this is mine, this is yours.” 
So laws were added beyond the conventions and pact. Therefore 
these laws and “rights” were the only ground on which one 
might say “this is mine,” for they included the agreements and 
the rules by which one is adjudged the just possessor of property. 
It was from this perhaps that the maxim was derived, that if the 
laws were destroyed no one could say “this is mine, this is yours.” 
But when the foundation is overthrown, the whole building falls. 
The foundation of all these is the communication of man with man, 
from this arose partitions, and then grants, transfers, and pur- 
chases. If men had no communication with each other, but each 
lived to himself, laws to distinguish the just from the unjust would 
be entirely unnecessary. For if there were no communication 
between man and man, there would be no partitions, no buying 
and selling, nor anything of the kind. So then if the Church is 
able to shut one out from the communion of men, it can take 
from him the foundation upon which all those things rest. Thus 
to one so deprived, partitions, sales, grants and the like, and laws 
of every kind are of no benefit. An excommunicate in beinc 
deprived of the communion of the faithful is deprived of all the 
goods he possesses as a member of the Church and in relation to 
other members. And if one were a non-Christian and in the midst 
of other infidels he would be deprived all the more, because infidels 
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are unworthy of all possession and all dominium. There is there- 
fore nothing in the nature of either authority or property which 
an excommunicate or an infidel can ever rightly call his own.^ 

At the end of his book Egidius applies the conclusions about 
dominium to the burning problem of the day, whether the Church 
that is the Pope, has any immediate authority over matters strictly 
temporal. The Church, as Church, he says, has a superior and 
primary dominium in temporal things but not immediate jurisdic- 
tion and execution. The secular ruler holds the temporal sword. 
Nevertheless, the spiritual sword is over the temporal, since the 
dominium of the Church is superior and primary while that of the 
prince is inferior and secondary. Therefore the prince has a 
large right in temporal things, as a right of use {i,e, in revenues 
and returns) it is larger than the Church's, though as a right of 
lordship or control {dominativum ius) it is less. The prince even 
has a right of authority and control in addition to this right of 
use (ius utile et dominium utile) over his cities, castles, and lands, 
in the jurisdiction in matters of blood {iustitiam et indicium 
sanguinis), — [where the penalty is loss of life or limb]. But 
this dominium of the prince, whether it is of use {utile), or directive 
{potestativum), in no case destroys the dominium of the Church 
which is superior and primary. This dominium of the Church 
then is a dominium more controlling and higher even in temporal 
things than that of the prince or of any temporal lord, since it is 
superior and primary, and the Church by virtue of it receives 
from the faithful and their possessions a census or tribute,^ from 
the faithful, oblations, and from their possessions, tithes. From 
this it follows that the Church has the rights of lordship over all 
and claims the powers of lord and master. 

Therefore we do not claim that Caesar has no dominium utile 
in temporal matters, but we do claim that the Church's is higher 
and that Caesar's right ought to be disposed according to the 
right of the Church. We do not even say that Caesar has no 
directive power or jurisdiction over the persons of men or their 
temporal goods. We do say that the Church's directive power 
is far higher than Caesar's since she has the power to judge of the 
person of Caesar and of his temporal goods and can even reach his 

1 De PoUsiaie Ecclesiastical Bk. H, chap, xii, passim^ Boffito and OxiHa, pp. 83-86, 
Scholz, pp. 103-106. 

® For the Census Ecdesiae Romance see Ducange’s Glossary, s,v. census. 
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person by ecclesiastical censures, and can hand over his goods to 
the dominium of another. The directive dominium or jurisdiction 
of Caesar, and even the material sword which he uses, must be 
exercised through the Church and at her will, for though the 
Church does not herself employ the material sword she does punish 
others by the material sword in that this sword though not wielded 
by the Church is wielded for the Church and at the Churches nod. 
There can be nothing temporal under the control of Caesar which 
is not under the control of the Church,^ and every lawful adminis- 
trative act of the prince is in reality ‘^by commission” of the Church 
his superior.^ 

In chapters seven and eight of book three Egidius comments at 
length and in a most interesting way on Innocent IIFs decretal 
Per venerabilem^ showing that the papal jurisdiction claimed in it 
is no less because casualiter^ but in fact far greater than if it were 
ordinary and regular, and indicating to what cases the jurisdiction 
in this way extends. Nothing could show more clearly than this 
discussion how long a step had been taken in the development of 
the theory of papal omnipotence in the century between Innocent 
III and Boniface VIII. 

All these great powers are claimed as powers of the Church. 
The only remaining link therefore in the chain of Egidius’s reason- 
ing is the establishment of the principle that what belongs to the 
Church, belongs of necessity also to the Pope. This argument 
occupies a considerable portion of the book, and is enforced by 
the usual appeals to Scripture, history, and analogy, and it goes 
without saying that the conclusion reached is one which denies to 
the Pope no power to which the Church itself may lay rightful 
claim. 

In the supreme pontiflF is a plenitude of power, not any power 
whatever, but whatever power rests in the Church itself, for the 
whole of the power of the Church Is embodied in the supreme 
pontiff.® This part of the discussion, though second to none In 
practical importance, is perhaps less original and certainly less 
distinctive than the arguments noted above, and must be passed 
over entirely here, except for a single but very significant point, the 
question whether the Pope as head of the Church is or is not a 

* Ih PotestaU Ecdesiasticcj Bk. m, chap, xi, Boffito and QxiHa, pp. 16^164, Scholl 
pp. 202-205. 

Bk. n, chap, xiv, Bofl&to and ChdKa, p. 107, Schcdz, p. 133. 

* Bk. in* chap, ix, Boffito and Oxilia* p. 155, Sdiolz* 193. 
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monarch le gibus solutusy free of the law. This was a question on 
which there was much dispute, and many of the clergy, even some 
who conceded the most extensive powers to the Pope over temporal 
princes, in matters which were strictly ecclesiastical, regarded him 
as a constitutional monarch rather than an absolute one, bound in 
matters of legislation and administration, including dispensation, 
by “the common law"' of the Church.^ This was not distinctly 
a question of Church and State, it was one concerning the true 
constitution of the Church, the old problem as to the true extent 
of the Pope's power as judex canonum;^ yet it was related very 
closely to the former question, and in France particularly, the two 
were never separated. Egidius, as might be anticipated, goes as 
far as anyone of his time in the direction of absolutism, but he does 
not go quite the whole way. He admits as a general principle that 
the Pope’s phnitudo potestatis is to be exercised “according to the 
common law,” ^ but in special cases he may “go beyond” that 
law in temporal matters^ It is true that judges are bound to judge 
“ according to law,” not to judge of the law itself, but to the maker 
{conditor) of laws this restriction does not in all cases apply.^ So 
in dealing casualiterv^ith temporal matters the Pope may go beyond 
the law. Thus these matters are brought within the Church's 
power, not as a power without bound or limits, but as a power 
regulated by certain rules. “For though the supreme priest is an 
animal without halter and bridle and is a man above the positive 
laws, yet he ought to put a halter and a bridle on himself and live 
according to the laws established, and unless necessity requires 
and particular cases demand it, he ought to obey those laws.”® 
But just as God in certain cases may go beyond the laws of nature 
by a miracle, so his vicar, in imitation of Him may do likewise in 
special cases, and rarely, when it is necessary for the government 
of the Church, as for example in the Pope’s appointment of a 
bishop, whose election ordinarily belongs by the common law of the 
Church, not to the Pope but to the chapter."^ If it was true that 
the Pope could exercise every power belonging to the Church, this 

5 For example, Gulielmiis Durandus the younger, in his book, Tractaius de Modo Gm&rdu 
ConctiU Cdd^randi, part 1 , title iii. 

* See pp. 2 17-2 19. 

® 2 )e Poiestate Ecdesiasiica, Bk. Ill,' chap, ii, Boffito and Oxilia, p. 122, Scholz, p. 152. 

*Ihid,t Bk. m, chap, iv, Boffito and Oxilia, pp. 133-134, Scholz, p. 166. 

* Jftid., Bk. m, chap, viii, Boffito and Oxilia, pp. 151-152, Scholz, pp. 189-190. 

* Ibid.y Bk. in, chap, viii, Boffito and Oxilia, p. 152, Scholz, p. 190. 

^ Ihid.f Bk. m, chap. ix. i^assim, Boffito and Oxilia, pp. 153-156, Scholz, pp. i9o-i9S* 
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deduction of practical absolutism — practical rather than theo- 
retical — from it was natural if not inevitable. Yet there were 
many among the clergy who refused to accept it, and the outcome 
of their opposition was the constitutional theory of the councils 
of Constance and Basel. 

This remarkable book of Egidius Romanus raises some interest- 
ing historical questions on which modern historians are not always 
in agreement. We may ask, for example, to what extent these 
extreme papal powers asserted by Egidius are merely elaborations 
and explanations of a doctrine already held by the canonists, 
and how far they are new. Dr. Carlyle points out the difference 
between Innocent IV’s view that infidels may justly hold property 
and jurisdiction, and the doctrine of Egidius that they can have 
no legitimate claim to anything, and this is important; but if 
instead of comparing Egidius with Innocent IV, we were to com- 
pare him with later canonists like Hostiensis and Durandus, the 
contrast would not be so sharp. Some of the brief but definite 
statements of the latter, and even a few of Innocent IV himself, 
seem to fall very little short, if short at all, of the plenitudo poles-- 
tails which Egidius expounds and defends afterward at so much 
greater length. We may easily agree with Dr. Carlyle that “Egi- 
dius is setting out a new theory, not only of government but of 
property” ^ and regard this as his chief claim to a high place in 
the history of thought, but a reading of Hostiensis and Durandus 
makes it hard to believe it equally true that he is setting out a 
new doctrine of the plenitudo potestatis of the Pope. 

In another place Dr. Carlyle speaks of the way in which the 
doctrine of Egidius’s treatise “runs counter to his earlier doctrine” 
as expressed in his De Regimine Principum^ and Scholz notes the 
same conflict, which he explains by the exasperation caused by 
Philip IV^s treatment of the clergy after he became king ; ® but 
Riviere, on the other hand, is able to see between Egidius’s views 
of 1301 and those of the De Regimine a great diflFerence perhaps, 
but nothing that could be called a real inconsistency.^ He finds 
in this difference no evidence whatever of any fundamental change 
in the author’s views on the central question of the relation of the 
two powers. The view of Riviere is strengthened somewhat by 
a comparison of Egidius’s De Regvmine Principum with the other 

* Op, cU.t V, p. 406. * Die PiMisisUk, 40^ ii8-iig. 

* TM,, p. 405, ^ Op, cU,^ p, 226. 
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De Regimine Principum most of which was written probably 
nearly twenty years later. The former of these two books was 
finished by Egidius before the death of King Philip III of France 
which occurred in 1285, the other was a continuation written, as 
its references seem to indicate, between 1301 and 1303,^ of a book 
begun by St. Thomas Aquinas, who died in 1274; ^rid this con- 
tinuation is thought to be by Tholommeo of Lucca. The two books 
are alike in object, somewhat alike in manner of treatment, and 
they have something in common in their arrangement. It is 
interesting that they both end with a detailed discussion of the 
military arrangements of a realm. But there is one singular and 
significant contrast. Tholommeo in his third, book, as we have 
seen above, ^ has an important discussion of the relation of the two 
powers in which he asserts very definitely the Pope's direct jurisdic- 
tion in temporal matters. Though the book of Egidius is longer and 
more comprehensive, there is not to be found in the corresponding 
place nor in any other place, any treatment whatever of the rela- 
tions of the two powers, Egidius may have had very definite views 
on this subject ; but there were excellent reasons for omitting them 
from a book written at Philip Ill’s order for his son’s instruction. 
The undoubted secular tone of the treatise is noticeable not on 
account of any denial of the rights of the Church, for there is none j 
but in the entire absence of any discussion of them. The impres- 
sion one gets is that this omission was no accident ; the views of 
Egidius if expressed would not have been acceptable, but there 
was no need to express them. It is entirely possible to think with 
Riviere that Egidius may have held the same general views of 
papal power then as later ; but he was dealing here only with the 
actual administration of a realm, which to the end he held to be 
within the province of the prince; it was not necessary in this 
particular treatise, and it might even be embarrassing, to include 
a discussion of the higher authority on whose will {ad nutum) he 
believed this administration ultimately to depend.® 

Another question that arises in connection with the book of 
Egidius is its possible relation to the famous bull Unam sanctanif 

^ For date of the continuation of the De Regimine, see Die Annahn dss Tholomeus wn 
Lucca edited by Bernhard Schmeidler {Monumenic Germaniae Historica, Scriptores, N. S.t 
vol. vih, Berhn, 1930), “Preface,” p. xxzi, note 2. 

^Anie, p. 235. 

® The edition the De Regimine Principum of Egidius used here is the one pubKdied at 
Rome in 1482, 
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and on this too, the well-matured views of Riviere seem to furnish 
a very probable explanation. He holds that the book was written 
before the appearance of the bull, and that it had much to do 
with some of the most important statements of the latter, but 
that there is no sufficient evidence for the belief sometimes held 
that Egidius was its real author.^ In connection with this, how- 
ever, the important fact should be noted in addition — what- 
ever its explanation may be — that Egidius believed and had 
expressed without equivocation the doctrine of a direct papal 
authority in temporal matters, while the bull certainly does not 
in words contain it. 

When all is said, it must appear that Egidius Colonna is one of 
the greatest names in the history of political thought in the later 
middle ages. He was author of one of the closest and most com- 
prehensive if not the earliest medieval adaptation of Aristotle’s 
political ideas, in his De Regimine Princifum; a quarter century 
later he combined these same ideas with the extreme canonist 
views of papal omnicompetence in what appears to be the first 
comprehensive defence of the plenitude potestatis of the Pope on a 
philosophic basis ; and in the theory of dominion set forth In his 
De PoUstate Ecclesiastica at that time he made a further combina- 
tion of these two sets of ideas with a third, the feudal conception 
of tenure and its parcelling of proprietary rights among lords and 
vassals. As long as feudalism retained its vitality, this synthesis 
of human rights and powers kept its hold upon the minds of men. 
Tliat it was one of the most vital principles of the political thought 
of the fourteenth century none who reads the political literature 
of that time can doubt ; that Egidius was its first formulator can- 
not be equally certain, for its roots run far back toward the begin- 
nings of western political thought; but the theory of dominium 
in its complete form implies a combination of ideas which could 
not have occurred much before his time, and he seems to have 
been the first of whom we have any knowledge to see and to take 
full advantage of all its implications as an argument for papal 
claims.® 

^ See Riviere, op. cit., “Appendice II,” pp. 3Q4-404, GiUes de Rome ei la bulle ^^Xlnam 
smseiam.” See Finke, Aus den Tagen Bontfaz Vllt, chap, iv^ J, Berchtoki, Die BuUe 
Umm samdamf Mlinchea, 1887. 

* St- 'Ulemas Aquinas in his Summa Theologica had set forth some of these conci^>ticms 
in less complete form. “ God,” he says, "has the principal domi n ion over all things, He in 

jaovidence ordained certain things for the bodily su^enance of man, and tl^OQgh this 
ntitn hgjt a natural dominion over things {naiurale rerum dounniure^ to the extent of the power 
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The book of James of Viterbo ^ is in some ways much like theDe 
Poiestate Ecclesiastica of Egidius; its main conclusions are fully 
as extreme and the papal authority is no less exalted and complete. 
But the whole plan of the book is different ; both books are deduc- 
tive, but this one is a deduction of the relations between spiritual 
and temporal powers drawn from a central principle differing 
entirely from the dominium of Egidius, though the conclusions 
are in all essential respects the same and reached by many of the 
same particular arguments and illustrations. This book is also 
much the shorter and more compact of the two and the absence 
of repetitions and digressions gives it the effect of greater coher- 
ence, and makes it on the whole more readable. In detail it also 
leaves the impression of being somewhat less dogmatic in tone, 
and on some particular points less extreme but more subtle in 
treatment. For example, Egidius will not admit that the Church 
is not prior to the state, even in time as well as in essence and 
thought, while James on the other hand accepts the priority of the 
state to the Church in iime^ but ingeniously makes this itself one 
ground for holding the latter prior and superior in essence, by 
appl5dng to Church and State Aristotle's conception of the relation 
of the polis to the village or household ; and thus making the 
Church the societas perfecta of which the state is only an earlier, 
partial, and undeveloped approximation. 

Instead of developing his philosophy of Church and State from 
dominium as its underlying principle, as Egidius does, James of 
Viterbo starts with the central conception of the world as one 
single universal tegnum or realm, and that realm he identifies 
completely with the Church. By divine ordinance the Church 
is a true regnum^ in the highest sense the one and only true regnum, 
and the government of it is regal. His whole theory of Church 
and State is drawn out of this great principle. 

to use them.*’ Apparently, too, there were gradations in this right, for, as he says, "the 
imperfect exist for the sake of the perfect/" Secunda Secundae Partis, Quaestio LXVI, art. i. 

For the rignificant contribution of Tholommeo of Lucca to the development of the 
theory of domimon, which may have preceded that of Egidius, see post, pp. 336-33S. 

The theory was much influenced by Aristotle’s four~fold classification of govemmait, 
(FdtUcSf I, i), William of Moerbeka’s translation of it, and St. Thomas* commentary. 
See AppCT:dri II. 

1 This l^k was first printed at Rome in 1914 under the editorship of G. L. Perugi, but 
in an uncritical edition based on a single manuscript. The edition used here is the far supe- 
ri(^ one edited by H. X. Arquilli^e, Paris, 1926, Le plus ancien train de Viglise^ Jacgues dt 
VUerhe, De Regiinine ChrisHano (rjor— 1302), Etude des sources et edition critique. 

For cxanmpitary see Arquilliere, as above, pp. 13-81; Scholz, op. ciL, pp. 129-152; 
Cajole, op. dt.^ V, pp. 409—417; Rivi^, op. cU., chap. vi. 
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The book of James like that of Egidius is dedicated to Boniface 
VIII and consists of two main divisions. In the first part the 
author treats of the nature of the Church as a whole, “the most 
ancient treatise on the Church,” as its editor terms it. In the 
second and much longer portion of the book, the primacy of the 
Pope in the Church is considered, and his plenitude potestatis 
established, as a result of the conclusions reached in Part I. In 
Part I James shows that the Church is a realm or regnum, and that . 
it is orthodox, one, Catholic, holy, and apostolic. It is “most 
rightly, most truly, and most properly called a regnum, for it is a 
community, since it is a congregation or union of many of the 
faithful.” ^ Here the influence of Augustine and of Cicero is 
dear. James was an Augustinian and the influence of Augustine 
as well as of St. Thomas and Aristotle is prominent throughout his 
whole treatise. Thus he completely identifies the civitas Dei of 
Augustine with the visible Church, and most of his condusions 
follow from this identification. But the Church, though a regnum, 
is difierent from and superior to all other regna in that it is no mere 
community “of nature,” but a community “of grace.” * Like all 
true communities, however, it is one, and in the chapter dealing 
with its unity, James seems almost to define it as a corporation. 
He appears to come closer to the corporate idea of the state — 
for the Church is a true state — than any other writer of this time.® 

The Church is a regnum, and in it, as in every regnum, there are 
two powers, the regal and the sacerdotal. These powers are dis- 
tinct and they may be entrusted to different persons or both 
conferred upon one. There have been three forms of the priestly 
power, first that existing by natural reason among almost all 
peoples, but imperfect and Incomplete, second the one estab- 
lished by the law of Moses, and third the priesthood proceeding 
from grace, under the new law. The last priesthood exists not 
through the destruction of the two earlier forms but as the con- 
summation of them — an interesting application of an Aristotelian 
conception. This final form, however, has completely replaced 
the earlier and less developed ones, and it is perfect, divine, and 
perpetual. This priestly function is sacramental in character 
and equivalent to the potestas ordinis. 

I De Reputiiie ChrisSaito, p. 89. 

* Ihid.f p. 94. ^ 

» ThUt p. to 6. Ostendum est antcm pamOf quod regnmn ccdesie est mmm. Qood ex 

boc patet : nam emnis muUitudo par^ipaf ali^iolitcr 
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Regal power like the sacerdotal is either of a lower kind created 
by human law alone, or the higher spiritual kingship, created by 
God, which is the perfection and consummation of the other and 
necessarily superior to it. This divine kingship, therefore, includes 
a priestly power, but it is also a truly royal or judicial power, for 
it contains the power of binding and loosing. Under the regime 
of the old law this spiritual kingship {potestas regia spiritudis) 
was entrusted to priests, under the new it is given to Peter and his 
successors alone. In sacramental power all priests are equal, in 
royal or jurisdictional power they are unequal and the Pope is 
above them all as he is above all kings. Thus it is clear “that 
the pastors of the Church are true kings, and among them the 
highest, the successor of Peter, is king of kings both secular and 
spirituaF’ as well as king of all the faithful. “Like Christ, whose 
vicar he is, he is called chief of the kings of the earth, which means 
those who are upon the earth.” ^ 

There is a short but very interesting tract written probably about 
1308 by Augustinus Triumphus ^ in which the influence of some of 
these ideas of James’s may probably be seen. In this tract there 
is the same emphasis on the Pope’s regal power and the fullest 
account to be found anywhere at this time of the difference be- 
tween the potestas ordinis and the potestas juris dictionis. The latter 
power the clergy have only through the Pope, whose jurisdiction 
is complete over all laymen and all princes ; to deny it is to fall 
into the heresy of the Manichaeans. In the Pope as king rests the 
power over both spiritual and temporal things, but the immediate 
execution of this power in temporal matters he entrusts to secular 
kings and princes, “who ought to be his organs and instruments 
in obeying his commands in everything, and in administering the 
temporal power at his order.” ^ 

The answers to the extreme pro-papal arguments of Egidius and 
James roughly fall into two classes, those made by the civilian 
la'v^ers, who rely almost entirely on history and the texts of Jus- 
tinian for their arguments, and a small number of tracts written 
by ecclesiastics, in which the range is wider and the political 
importance greater. The latter are all characterized by a moder- 
ation lacking in the lawyers and lacking in their chief opponents 

1 D& Regimine Ckristiano, part, ii, chap, iii, p. 182. 

® TTOciatus Brevis de Duplici Potestate Prdatorum ei Laicorum. First printed by Schok, 
op. cit., pp. 48^-501. See also pp. 17 2-1 75, 184-187. 

3 Augustinus Triumphus, De Duplici PotesUte, Scholz, op. cit.y p. 500. 
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such as Egidius or James. Like all defences of temporal authority 
which preceded them, these arguments in favor of Philip IV are 
not aggressively anti-papal ; they admit to the full the spiritual 
authority of the Pope and even an authority in temporal matters 
casualiter; all they insist upon is the absolute independence of 
temporal princes in the regular administration of their realms. 
In short they insist on the complete or almost complete separation 
of the spheres of the temporal and the spiritual and deny the sub- 
ordination of the former to the latter, holding that kings as well 
as bishops have a direct and independent mandate from God. 

At least three of these defences of royal authority appeared 
within a few months after the issuance of the books of Egidius and 
James and in answer to them, the so-called Quaestio Disputata in 
utramque Partem pro et contra Pontificiam Potestatem^ printed by 
Goldast and attributed by him without any evidence to Egidius 
Romanus. It is a short and not very significant anonymous tract 
which Egidius could not possibly have written.^ Another tract, 
somewhat longer and more important, is printed at the end of 
Dupuy’s Preuves, beginning with the words Rex Pacificus? All 
the arguments contained in these two tracts, and many more, are 
to be found in the longest and much the ablest of all the writings 
which issued at this time on the king’s side, the Tractatus de Potes- 
taU Regia et Papali of John of Paris.® The position of the apolo- 
gists for secular monarchy will be illustrated here from this impor- 
tant book alone. John of Paris wrote as a philosopher and theo- 
logian and his political philosophy is largely based on Aristotle, 
and St. Thomas’s interpretation of Aristotle. Even a superficial 
examination of his book would also show that it is a direct answer 
to James of Viterbo and Egidius Romanus. 

He begins with a short preface in which he sets forth clearly 
two extreme doctrines, that of the Waldenses under which the 
clergy can have no property nor anything whatever to do with 
temporal things, and the other which turns the Pope into an 
earthly king — the error of Herod — and makes all other prelates 

1 Goldast, Mimarchia, voL ii, pp. g5-io7. For commentary see Scliolz, op. cU.^ pp. 224-251, 
Riviere, op. cit„ pp. 274-281. 

Hisioire du Diffgrend, Prewoes, pp. 663-683. Commentary m Scholz, op. ct^., 
pp. 252-275; Rivi^, op. cit.^ pp. 262-271. 

•Gddast, Monarchiaf vol. ii, pp. 10S-147; Schard, De Jwrisdictionej pp. 142-224. 
Sdiolz analyzes work and gives all tke known facts about its author, op, cit., jq). 275“ 
333. For other excdlent accounts see Riviere, op. cU., pp. 281-300 ; Carlyle, op. ci$., vcd. v, 
pp. 422-437. 



264 the growth of POLITICAL THOUGHT 


and all princes no more than deputies and servants entirely subject 
to his 'W’ill.^ , I think the truth lies between these extremes, he 
says. The clergy and the Pope at their head do have a true domin- 
ion in temporal matters, but they have it not as vicars of Christ 
or successors of Peter but from the grant or concession of princes.^ 
He proceeds to prove this point, first by defining his two main terms, 
the regnum and the sacerdotium. “A regnum is a government over 
a perfect multitude ordained by one for the common good,” as dis- 
tinguished from the less perfect household whose end and aim is less 
than the whole of life. This is according to nature, for man is a po- 
litical and social animal ; but it also grows out of t}\tjus gentium J 
John has discarded the belief of Seneca, the jurists, and the Fathers, 
in a primitive golden age and a decline from it into the later 
conventional state occasioned by violence or vice, for Aristotle’s 
doctrine of a progressive natural development with the state as its 
consummation. The view of James of Viterbo is similar, except 
that the consummation is in the spiritual monarchy of the Pope 
alone. In this evolution, the grovrth of a jus gentium is a normal 
stage, not a departure from nature, and it marks the gradual 
development out of the primitive association of men as gregarious 
beasts into a political association under laws and government. 
Monarchy is the highest and most developed form of such an 
association. The temporal monarchy, in short, is the natural 
consummation of man’s earthly life. The sacerdotium on the 
other hand, ‘Ts the spiritual power of the Church, conferred by 
Christ on its ministers for the administering of the sacraments to 
the faithful.” In chapter four the author asks which of these two, 
the regnum or the sacerdotiumy is prior in time, and he answers, 
like James of Viterbo and unlike Egidius, that the state is older 
than the true priesthood of the new law. In the next chapter 
he asks which is the higher of the two powers in dignity, and con- 
cludes that the dignity of the priest is the higher. What is prior 
in time is less perfect in nature in all organic developments. But 
at this point John introduces an important distinction. Granted 
that the priestly power is higher than the royal in dignity, yet it 
does not follow that it is higher in everything, nor is the royal 
power for that reason necessarily derived from the priestly. The 
lower of two powers is sometimes derived from the higher, as the 
proconsul’s power is derived from the Emperor ; but not always. 

^ Goldast, n, p. io8. p. 109. p. no. 



THE LATER MIDDLE AGES 


265 

The power of a pater familiaSy for example, is lower in dignity 
than that of the magister milituMy but it is certainly not derived 
from it. Both are derived independently of each other from a 
power higher than either. So the secular power, though lower in 
dignity than the spiritual, is superior to it in temporal matters, for 
it is not derived from the spiritual both powers are derived imme- 
diately from the supreme divine power. It is as unreasonable to 
argue the contrary as it would be to say that because a tutor rules 
the members of a household for a nobler end in teaching them 
virtue, than a physician does in looking only to their bodily health, 
therefore the physician should be subject to the tutor’s control in 
the prescribing of medicine. As a matter of fact the paterfamilias 
has installed them both in the household and has not made the 
physician subject to the tutor in this matter.^ 

‘*So the priest in spiritual matters is greater than the prince, 
in temporal matters the prince is greater than the priest, while in 
general the priest is the greater of the two in proportion as the 
spiritual is greater than the temporal.” 

From this the author passes to the point treated at such length 
by Egidius, the power of the Pope over the property of the clergy 
and the laity. Over the property of the Church the Pope has no 
dominium; he has the right and the duty only to administer It; 
he is dispensator universalis in regard to all the Church’s goods, he 
has no proprietary right in any.^ Over the goods of laymen, on the 
other hand, the Pope is not even dispensator, much less lord or 
owner. He has no rights of any kind with respect to such goods, 
beyond the exceptional one arising out of the extreme necessities 
of the Church, in which case he is acting not as an administrator 
but as a definer of right. The goods of laymen have never been 
granted to the community as the goods of the Church have been 
granted to the Church. They belong to the individuals who have 
acquired them by their labor and industry. These individuals 
have the only right to such goods, the only power over them, and 
the sole dominium in them, they alone may treat them as their 
own, no one else has even the power of a dispensator over them. 

Therefore neither princes^^ nor popes have dominion or admin- 
istration of such goods. Even in the cases where the prince may 
interfere for the preservation of the peace, he does It not as an 
administrator of the property but as a judge determining what is 

^ Goldast, n, p. 113. ^Ibid.y II, pp- 114-115. 
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just and unjust either in case of necessity or for the common 
good. And the Pope likewise, as ‘^general instructor in faith and 
morals,” may interfere in matters concerning the goods of the 
faithful in cases of necessity and for the common faith, for example 
in demanding a tithe for defence against an attack of the heathen 
and prescribing its payment in due proportion. But even in so 
doing he is only declaring what the law is ; he is no administrator. 

It is clear then that to have jurisdiction over external goods, 
to have authority of determining what is just or unjust with refer- 
ence to them, is not the same as having dominium in them. Princes 
have the former right over the goods of their subjects, but have no 
dominium in them. The Pope has no such dominium either; but 
has he jurisdiction as the prince has ? Some say so, but it is 
untrue. He cannot have it from Christ, for Christ as man did not 
have it himself, and granting that He had it, He never committed 
it to Peter. Christ had the character of God and therefore king 
over all created things, but this character He conferred on none, 
not even Peter. He was also '‘king of men” in making them 
sharers in the kingdom of Heaven and by virtue of this his anointed 
may administer the sacraments. But that Christ as man was 
king of a temporal realm with royal jurisdiction over temporal 
goods, that "is absolutely false.” ^ 

But granted though not admitted, that Christ had a temporal 
jurisdiction, did He endow Peter and his successors with it ? As 
man He conferred temporal power directly upon the prince, as 
man He conferred spiritual power on the priest, and there were 
some spiritual powers which as man He might have conferred on 
Peter but did not, such as the power to create a new sacrament. 
But if it is to be proved that Peter’s successor has a temporal 
jurisdiction an express grant of it must be shown. There is such 
an express grant of the spiritual power to the priest and of the 
temporal power to the prince, but none of the temporal power to 
the priest. 

All bishops have spiritual power and the Pope for the sake of 
unity is supreme in it, but none of them have any authority and 
dominion over the temporal goods of the laity. The temporal 
and spiritual powers are distinct, so that neither can be reduced 
to the other ; both come immediately from God. The Pope 
does not hold his sword of the Emperor, nor the Emperor his of 

1 Goldast, n, p. 117. 
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the Pope. The Pope does not have both swords, nor a jurisdiction 
in temporal things, unless it is granted by the prince out of 
devotion.^^ ^ 

John dismisses the papal arguments based on the relation of sun 
and moon and the scriptural texts concerning the two swords, as 
merely mystical and allegorical ‘‘on which no argument can be 
based.” ® It is a very able and interesting argument, and in many 
respects may be considered the first definite statement of the chief 
principles of later GalUcanism. Its actual influence on Gerson 
and other Gallican leaders is proved by their own citations. 

Before the second phase of this historic controversy was over 
another issue had been clearly defined which was to have a consider- 
able influence on all subsequent political speculation especially 
in France, the concrete question of France’s political relation to 
the Empire, involving the more general theoretical question as to 
the relation of all regna to the Empire, and to the Pope through 
his connection with the Empire. 

Innocent III in his decretal Per venerdbilem took note of the 
fact that the King of France refused to recognize any superior in 
temporal matters; Boniface VIII also recognized the fact, but 
denied that it had any basis in right. In his confirmation of 
Albert of Austria as King of the Romans, Boniface claimed the 
superior right of the Pope but recognized a lower right in the Em- 
peror “temporal and imperial, to rule the whole world” as 
“Emperor and Monarch over all kings and princes of the earth.” 
Nor is this affected by “Gallic arrogance which declares that it 
recognizes no superior. They lie, for de jure they are and ought 
to be under the Roman King and Emperor.” * 

All the writers on the side of Philip the Fair took more or less 
notice of this claim,^ and tried to refute it, usually by historical 
arguments including a denial of the validity of the Donation of 
Constantine, or an explanation of it which excluded the kingdom 
of France from its operation. But it required more than mere 
matters of fact to answer the claim of right made by the Emperor 
over France or by the Pope through the Emperor. Thus a counter 

1 GoMast, n, p- 120. 

* 128, 135. The authar of the Rex Facificus does the same. Dnpoy, Fraaes, 
pp. 676-677. 

* De Marca, De Concordia SaceriatU et Imperii^ Paris, 1704, p. no. 

* References to these and to earKer expressions of the idea, running as far back as 1208, 
are given by Bivl^e, op. cit., “Appendice IV.” 
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theory to that of imperial omnicompetence gradually grew up, 
and ultimately became one of the central principles of Frend 
public law, the principle that "'the King is Emperor within his own 
realm — Rex est imperator in regno suo — a principle that obviously 
has a significance not for France alone and its law but for all regna 
and for the whole development of political thought in the West. 
Richard II of England invoked this principle at the end of the 
fourteenth century, and Henry VIII made a famous statement of it 
in the Statute of Appeals in 1534.^ 'Ht was this phrase alone” — 
Rex est imperator in regno suo — “which could sever the connec- 
tion between the Empire and Imperial Law, and which could make 
arguments adduced for an Emperor applicable to other secular 
powers.” ^ Under cover of it, by a theory of prescription or other- 
wise, independence de facto was ultimately translated into a 
sovereignty de jure. The importance of the maxim in the history 
of western political thought it would be difficult indeed to overrate. 
Even at the end of the first third of the seventeenth century Lebret 
still considered these Imperial claims based on Roman law suffi- 
ciently menacing to French independence to require an elaborate 
refutation, and all the forms of the modern doctrine of the equality 
of states in international law show distinct marks of the influence 
of the theory that a king is an emperor in his own kingdom, and 
may be considered in large part an outgrowth of it. 

In an attempt to indicate generally the main currents of political 
thought and their course, it is unnecessary to dwell on the contro- 
versy between the Papacy and the French kingdom after the 
death of Boniface VIII. The main issues were already clearly 
defined. Probably the things of chief importance in this period 
for the history of political thought and institutions were the gradual 
definition of the rival jurisdictions of the courts Christian and secu- 
lar in the various kingdoms of the West,® the discussions of the 

^ There is an excellent account of the development of this idea in France in Declareuil, 
Eisimre gin^ah du droit frangais (1925), pp. 427-441, with references to contemporary 
statements and modem discussions. One of the most important thirteenth century state- 
ments of the principle occurs in the so-called Etablissements of Saint Lnuis : “ car K rois ne 
tient de nului fors de Dieu et de lui.” — Les Etablissements de Saint Louis, Liv. I, Ixxxiii, 
edited by Paul Viollet, vol. ii, p. 135 ; vol. iv, pp. 22-23. For the influence of the idea more 
generally, see especially C. S. N. Woolf, Bartolus of Sassoferrato, chap. iii. As early ^ 
T2 o 8 or before, the canonist Alanus declared “Unusquisque enim tantum iuris hahet in 
regno suo quantum imperator in imperio,” Kivifere, Le prohUtrte de Vlglise et de Vital, 
“Appendice IV.” 

® Woolf, Bartolus of Sassoferrato, p. 379. 

® See particularly E. Friedberg, De Finium in Ecclesiam et Civiiatem Regundorum ludida 
Quid Medu Asm Doctorei et Legei SkUuerint, Leipzig, 1861 ; Olivier Martin, VAssemiMe de 
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Pope^s true relation to the rest of the clergy, and the disputes 
concerning the question of apostolic poverty.^ 

One additional writer of this period probably merits a short 
notice even in a brief sketch, though his contemporary importance 
was apparently slight, Pierre Dubois, author of the treatise De 
Recuperatione Terre Sancte. Pierre Dubois is mainly a discovery 
of the nineteenth century. His personality and his advanced 
views, economic, social, educational, and political, are of great 
interest to the modem historian of medieval intellectual history, 
but on his own contemporaries there is no evidence that his rad- 
ical opinions had any marked influence. The De Recuperatione 
belongs to the last phase of the great controversy, written between 
the election of Clement V in 1305 and the death of Edward I of 
England, to whom the book was dedicated. The author was a 
civilian and a determined enemy of the papal claims, and his 
practical proposals were the most radical of his time. He proposed 
among other things the destruction of the temporal power of the 
Pope, the secularization of ecclesiastical property, the substitution 
of schools for convents, the formation of a league of the states of 
Europe under the leadership of Franqe for the recovery of the Holy 
Land, and a codification of the civil and the canon law. His 
book is a remarkable one and a most Interesting disproof of the 
prevailing belief in medieval uniformity, but it had little influence 
on the actual course or development of political ideas in his own 
day, the principal subject we are trying to make clearer here.^ 

As a whole the historic struggle between Boniface VIII and 

Vincennes de 1320, Rennes, 1908; Paul Fournier, Les officialitSs au moyen dge, Paris, 1880, 
part ii, chaps, i and 2 ; Leona C, Gabel, Benefit of Clergy in England in the Later Middle 
Ages {Smith CoUege Studies in History, vol. xiv, nos. 1-4) Northampton, Mass. 

1 Thfe question rflme ! up at the Council of Vienne, and was afterward debated more than 
once in the presence of the Popes at Avignon. In 1357 Richard Fitzralph, Archbishop of 
Armagh, delivered there a famous sermon against apostolic poverty which is reprinted in 
G(Mast*s Monorchia under the title Defensio C-uratorwn (vol. ii, p. 1391 et edition of 
1668). Its principles are developed at greater length in his book De Pauperie Sahaioris (of 
which the first four books axe printed as an appendix to Wycliffe’s De Dominio Divino, edited 
by R. L. Poole for the Wydif Sodety, London, 1890, in which the general theory of dominion 
as set forth by Kgidius Romanus is adopted and expounded at length. From Fitzralph, 
i^jparently, it was in turn taken over by WycUfife hims elf and made the central point of his 
pldlosophic system* For Pitzzalph, see the article in the Dictionary of National Btography 
by R^h^ld L. Poole. 

* De Recuperatione Terre Sancte, Traits de politique gSnirdle, edited by Ch. V. Langdois, 
Paris, 1891. The editm* gives most of the known facts about Dubois and his book in the 
intro^ction. An interesting estimate is also given by Professor F. M. Powicke, in Pierre 
Drdms, a Mediaeedl Radical, Historical Essays edited by T. F. Tout and James Taat, Man- 
chester, 1907, pp. 169-191 ; anoth^ by Eileen E. Power, in The Social amd PoHUc^ Ideas 
ef Same Great M^iaeoal Thinkers, New Yoi^, 1923, 139-166. 
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Philip the Fair stands out as one of the most significant in all the 
middle age. In it we find the first important reaction on men^s 
thoughts about political relations — particularly the relations of 
the regnum and the sacerdoiium — of the new national states 
whose further development accounts for the greatest dijSFerence 
between medieval and modern history. 

The struggle between Pope Boniface and Philippe le Bel had 
brought to direct issue the opposing claims of Church and State 
in their most general and most comprehensive form, stripped, for 
the most part, of considerations drawn from earlier history or from 
the supposed necessity for a political unification of all Christendom. 
But the particular problem of the Empire and the Papacy, though 
narrower in scope, was far older, and the conditions of the early 
fourteenth century brought on a renewed contest between these 
two powers as bitter as any of the preceding ones and productive of 
theories and writings — on the Imperial side especially — which 
went far beyond anything ever heard of before in the middle ages. 

Fully to appreciate the importance of this struggle in its influ- 
ence upon political thought as a whole it is necessary to bear in 
mind the more general claims of regnum and sacerdoiium which had 
appeared already, and also to have some understanding of the 
peculiar problems which earlier events and theories had added to 
these in the case of the one regnum which was also an Imperium. 
These problems are concerned mainly with the so-called Donation 
of Constantine and with what was known in the later middle ages 
as the translatio Imperii or transfer of the Empire from the East 
to the West, a phrase whose various meanings will perhaps become 
clearer after we have traced some of the controversies which centred 
about it. 

The Donation of Constantine purported to be a document by 
which the Emperor, in prospect of the removal of his capital 
from Rome to Constantinople, delivered and relinquished to 
Pope Silvester ^'and to all his successors who shall sit upon 
the seat of the blessed Peter to the end of the world” com- 
plete power and jurisdiction over the Lateran and over the provin- 
ciae^ locdy and civitates of the city of Rome and all those of Italy 
^^seu occidentalium regionuml^ ^ The genuineness of this document 

^Text in Mirbt, QueUen sur GescMchte des FapstiuTns, 4th ed., pp. 107-112; Galante, 
Pofiies Juris Canonici Sdecii^ pp. 8Q-96. In some of the later texts of the document the 
paxtide “or” iseu) which connects the phrase covering the territory of the dty and of Italy 
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was seldom impugned during the middle ages, though the papal 
interpretation of it, the territories included, and even its validity, 
were often questioned by anti-papal controversialists ; but since 
the critical examination and rejection of it as spurious by Lorenzo 
Valla in 1439 ^ it has been suspect, and is now regarded practically 
universally as a fabrication, probably of the eighth century. 
Nevertheless its importance in the controversy between Papacy 
and Empire is very great. The pro-papal interpretation of 
this document was progressive. In the beginning, apparently, 
it was held to apply no further than to the Exarchate of Ravenna 
and the other Italian portions of the Bjrzantine Empire,^ but during 
and after the Investiture Controversy not only were these narrow 
territorial limits vastly extended, but the essential character of the 
grant itself received a new explanation menacing to the independ- 
ence of all secular powers in the West, regal and imperial alike. 
In short, the territories included were held to comprise the whole 
of the Empire of the West, and it was asserted further that in “relin- 
quishing” them Constantine had made no grant but had merely 
recognized a dominion which had been in existence before. If the 
Pope had not in fact exercised authority in this vast territory 
before the time of Constantine, it was on account of no defect of 
his right to do so, but only for lack of power, and Alvarus Pelagius 
and Augustinus Triumphus go even further. The former regards 
Constantine’s surrender of authority to the Pope as an admission 
on the Emperor’s part that he had never had this authority legiti- 
mately, because it had not been conferred upon him by the Church.® 
Augustinus says the Donation must be considered not as a gift 
but a restitution of powers “unjustly and tyrannically’^ wrested 
from the clergy 

These far-reaching claims were countered in differing ways by 
supporters both of the Emperor and the King of France. Some- 
times the prior right of the Papacy was denied, as by John of Paris, 
who attributed all the Pope’s secular authority to the concession 

with “ the regions of the West/^ is replaced by “and.” See, for example, DSHinger^s 
Dus Pupsi-Fabdn des Mittdalters (English translation. Fables Respecting the Popes in the 
Middle Ages, New York, 1872, pp. 123-127). 

1 De false credita et emenUta Constaniini donaticme. It follows the text of Lnpold von 
^)enburg’s Tractatus de lurihtts Regni et Imperii (pp. 265-378) in the 2d ed. of the latter 
published at Basel (1562), and includes an introduction, by tfliic von Hutten (pp. 250-264). 
Both are reprinted in Schard, De Jurisdictione Imperial (1565), p. 734 ef seg. 

* Carlyle, op. cU., vol. i, pp. 288-289. 

* De Planctu Ecdesiaet Lib. I, art. xiii. 

* Smnma de EcdesiasHca Poteslate, Quesiio I, art. L 
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of princes alone. At other times, the territorial extent of the grant 
was narrowed, John of Paris, for example, refusing to admit its 
extension to France, others to Germany. And some even went so 
far as to reject the donation as altogether invalid, because it was 
beyond the legal competence of any Emperor to dismember the 
Empire, though, as has been said, the authenticity of the document 
itself was seldom if ever brought in question. 

These conflicting claims may possibly be best illustrated here 
first by contrasting briefly two writings of the late thirteenth 
century, on the papal side the Determinatio Compendiosa de Juris- 
diciione Imperii attributed by its editor to Tholommeo of Lucca, 
a noteworthy ecclesiastic, and historian, and the probable continu- 
ator of St. Thomas’s De Regimine Principum ; ^ on the imperial 
side, the Tractatus de Prerogativa Romani Imperii of Jordan of 
Osnabriick.^ It is interesting to note that they seem to have 
appeared at almost the same time and possibly not entirely acci- 
dentally.® The views of the Determinatio on the Donation are 
summed up in the statement that while Constantine did relinquish 
the imperium to Silvester, it was ‘'not in the nature of a gratuity 
but of a surrender to the vicar of the true and proper lord.”^ 
Jordan on the other hand is not concerned with the Donation at 
all, but he is very much concerned with proving that the translatio 
Imperii was a transfer to the Germans and not to the “French,” 
and that this German imperium must be preserved if Christendom 
itself is to be saved from destruction. The Jews, he or his collab- 
orator declares, in their madness would have no king but Caesar, 
“but I have feared and I now fear that when the Roman Church 
shall come to that state where it can say ‘we will have no king but 
the Pope,’ then tribulation will come upon the clergy like that we 
know came upon the Jews.” ^ For Jordan and for others who 
wrote on the same side at this time, as Mr. Woolf points out, “the 
‘State* does not really exist. Mankind or Christendom forms a 

^ Edited by Marius Krammer, Hanover and Leipzig, 1909 {Fontes Juris Germanici Ai^ 
Qiii m usum sckalarum ex Monumentis Germaniae Sistoricis Separaiim EdUt). 

^ Des Jofdanus non Osnabruck Buck iiber das Romische Reich, herausgegeben von G. 
Waitz. Gottingen, 1868- 

^Tlie Determinatio is placed by Xrammer “about 1280 or a little later” (**Praefatio,” 
p. ix). The conclusions of Dr. Wilbelm Scbraub would seem to place the Tractatus in 1281 (W 
a little before. J ordan von Osnairuck und Alexander von Roes, Heidelberg, 1910 {Heidd- 
h&rger Ahkandlungen sur miitlerin und neueren Gesckichte, No. 26), pp. 50—62. It is impc^- 
ble here to touch on the many doubtful questions connected with this tract. See Schranb ; 
and Woolf, Bartolus of Sassoferraio, pp. 227 ff 

Determinatio Compendiosa, cap. ixvi. ® Page 41, edited by Waltz. 
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single Church, a Christian Republic or People, within which are 
diflFerent nations and kingdoms. Therefore the Impetium, for 
the maintenance of which in German hands they plead so earnestly, 
is not a universal ^ State,’ but the ^Gelasian’ Imperium — a ruling 
power within the Church. Their thought was unalFected alike 
by the political theories of the Roman lawyers, as by political 
theories still newer.” ^ 

This tract of Jordan of Osnabriick is a good example of what 
Mr. Woolf aptly calls ‘^the German answer” to the “problem of 
the Empire,” and it is true that for Jordan no Empire but a German 
one could possibly be the political centre of the Respublica Chris- 
tiana, yet it would be a misinterpretation of Jordan’s thought to 
find in him nothing more than a champion of German “nation- 
ality.” One cannot read his short treatise without being struck 
by his deep and disinterested piety and by the fact that it is not for 
Germany’s sake that he pleads for a German imperium; it is 
because God has chosen the German nation to be the champion 
and savior of the whole Christian world, the only power that can 
avert or postpone the coming of Antichrist. His outlook may not 
have been cosmopolitan, but neither was it narrowly nationalistic. 
The boundaries of his political thought are to be found in the 
Respublica Christiana. 

In this respect his tract, and some other defences of the Empire 
of the same period, fall short of the breadth of view that marks the 
political writings of St. Thomas and his followers, owing to their 
acceptance of Ajristotelian conceptions, universally applicable 
even if not cosmopolitan in their original form. There is little 
if any trace of St. Thomas or of Aristotle in Jordan’s political 
ideas, though it is pipbable that he wrote after St. Thomas’s 
death in 1274. But by the turn of the century the acceptance 
of these newer ideas seems to be all but complete. We have 
already remarked the prominence of Aristotelianism by the side 
of an older Augustinianism in the powerful defences of papal 
authority written by Egidius Colonna and James of Viterbo. It 
is equally prominent in most of the writings on the Imperial side 
in the early years of the fourteenth century. One of the most 
important of these is by Engelbert, Abbot of Admont.^ 

^Bmrisius of SassofaratOt p. 266. 

^Enii^erti Ahhatis Admonten^ . . . deOrUt et Fine Rom. ImperUt printed in Goidast’s 
FeiiUca ImpeHaUa^ Francofurti, 1614^ pp. 754-773. Mr. Woolf gives an excellent smunnaxy 
tract in BortcAus of SassoferraiOt pE). 278-302. 
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The immediate occasion of his treatise, Engelbert tells us in 
the prefatory chapter, W2is a conversation he had had with some 
of his friends, ‘"prudent and mature men,” in which some of them 
contended that the Empire was now a complete failure and ought 
to come to an end, while others thought that the various realms 
and governments and nations should make war upon it until it 
was totally destroyed, because from the very beginning its power 
had been based on injustice and wrong in the subjugation of the 
various nations and peoples by mere force of arms. It is interesting 
that “prudent and mature men” could be found arguing in this 
fashion in the first quarter of the fourteenth century, and the 
character and moderation of the answer the author gives to their 
arguments are no less Interesting. 

He holds that the Roman Imperium is both necessary and just, 
and he essays to show this by much the same historical evidence 
as used by Dante to prove its independence of the Papacy. His 
position is very like that of Jordan of Osnabruck, though his ex- 
position of it is more secular, and is influenced profoundly by the 
thought of Aristotle as well as by that of St. Augustine. The 
Empire was not built on injustice, and it is essential to the peace 
and justice of this world and to the defence of the Church, but 
there must be harmony and cooperation between Papacy and 
Empire if the reign of Antichrist is to be averted. This is the 
general theme of the treatise. It assumes the unity of Christen- 
dom and the helplessness of the Church without the Empire to 
defend it, but “outside the Church there can be no imperium/*^ 
The author is no opponent of papal claims, not even an avowed 
defender of Imperial independence, as Dante was ; he is an earnest 
apologist for the Empire who thinks of Empire and Papacy not as 
competitors but as collaborators. It is an important tract; but 
another more important still in some respects, though not in all, 
and the most famous of all, is the De Monarchia of Dante.^ 

Though Dante was a layman, the political world for whose 
peace he pleads in the De Monarchia as in all his writings, was no 
less a “Christian Republic” than it was for Jordan of Osnabruck. 
The fundamental thought of the two men is essentially the same, 

^ Cap. ixiii, p. 772. 

2 TuUs le opere, edited by E. Moore, Oxford, 1Q04, pp. 341-376; or tbe same separatdy 
published with an introduction by H. W. V. Reade, Oxford, 1916. There are several trans- 
lations and many modem commentaries; among the former the translation of Philip H- 
Wl<±steed in the Temph Classics has been found very satisfactory. 
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as well as the remedy proposed for existing ills, though Dante’s 
Emperor is more the successor of Caesar, Jordan’s the successor 
of Charlemagne, and though the logic and metaphysics of Aristotle 
mark the way by which one reaches the common goal, reached by 
the other by a different path. Thus Dante’s answer to the 
problem of the Empire,” which is the problem of Christendom, 
might in a sense be called ^'the Italian answer,” as Jordan’s was the 
German, but a narrow nationalistic ideal was as foreign to his real 
thought as it was to Jordan’s. It was not Italy of which he 
dreamed and for which he argues, though Italy was its earthly 
centre and the successor of Caesar its rightful head ; Augustine’s 
magnificent conception of "‘the City of God” is still the core of 
Dante’s political thought as it is of the thought of most of his great 
contemporaries. The similarity of his thoughts of Italy to Machia- 
velli’s has often been noted and with justice, but between the two, 
nevertheless, was “a great gulf fixed.” Dante loved Italy as 
fervently as Machiavelli, but he thought of her as the institutional 
and spiritual centre of a greater commonwealth of God which had 
for Machiavelli become meaningless or negligible. His ideal 
may have been of the past, it may have been, as has been hinted, 
only a splendid anachronism, but splendid it certainly was, and 
It might even be questioned whether the acuteness of Machiavelli’s 
cynical observations — if we could only search out the hidden 
thoughts of men — have really had more practical results in the 
world of thought and life than the moral grandeur of the glorious 
dream of Dante. 1 

In the last chapter of the De Monarchia, Dante sums up his 
arguments concerning the burning question of “Church and State” 
and it may be best to give them in his own words : ^ 

“And now already methinks I have suflSciently reached the 
mark I set before myself. For the truth of that question has been 
searched out in which was asked whether the office of monarch 
were necessary to the well-being of the world, and of that in which 
was asked whether the Roman people acquired empire for itself 
by right, and also of that last question in which was asked whether 
die monarch’s authority depended from God, or immediately from 
some other. The truth concerning which last question is not to 
be received in such narrow sense as that the Roman prince is 

Bk. m, cap. xvi, the trandafion is hy PhIHp H. Wicksteed. The italics are not m the 
oqpnat# 
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subordinate in naught to the Roman pontiff ; inasmuch as mortal 
felicity is in a certain sense ordained with reference to immortal 
felicity. Let Caesar, therefore, observe that reverence to Peter 
which a first-born son should observe to a father, so that illumi- 
nated by the light of paternal grace he may with greater power 
irradiate the world, over which he is set by him alone who is ruler oj 
all things spiritual and temporald^ 

The age-long duel between Imperium and Sacerdotium came to a 
head soon after the close of the similar contest between the Sacer^- 
dotium and the regnum of France in the persons of Boniface VIII 
and Philip the Fair, in the bitter contest between Pope John XXII 
and the Emperor Lewis of Bavaria, ^‘the last great struggle between 
the medieval Empire and the Papacy,^’ ^ in which “for the last 
time before the Reformation Emperor and Pope engaged in violent 
conflict with each other.’’ ^ In it were several new factors which 
contributed to make it one of the most acrimonious and the most 
far-reaching of all the phases of this long combat. One of the 
chief of these new factors was “the Babylonish captivity” of 
the Popes of Avignon which dates from the defeat of the Pope 
at the hands of the King of France. From that time till the begin- 
ning of the last quarter of the fourteenth century the Popes and 
the papal curia were mainly French, largely under the control of 
the French king, and located in a territory near enough to France 
to be dominated by her influence. These things could not but 
add new complications to the relations between Pope and Emperor 
already strained almost to the breaking point. Another special 
cause of discord was the question of “apostolic poverty,” which 
split the Franciscan order and forced the Pope to take sides, and 
thus to drive the Fraticelli or Spiritual Franciscans into violent 
opposition and even into a defensive alliance with the Emperor 
against him. Added to these were the violent political quarrels 
in Germany itself, and the vagueness and uncertainty of the 
constitutional provisions of the Empire concerning the election of 
an Emperor, which gave an opening for the assertion by the Pope 
of his disputed claim to render the final decision in case of a divi- 
sion, an opportunity of which he was not slow in availing himself. 

It is unnecessary here to retrace the history of the struggle 

^ Richard Scholz, Unbekannie kirckenpoUHsche Streifschriften, vol. i, p. 211. 

® C- Muller, Der Kampf Ludwigs des Baiem mil der romischen Curie, Tubingen, 1879- 
tSSob I, p. vii. 
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between John XXII and Lewis ; ^ or to set forth the particular 
claims of each, of which there were none that had not been asserted 
many times over. The specific claim of the Empire is well summed 
up in the famous enactment Licet iuris, promulgated by Lewis 
of Bavaria in 1338 : We declare that the Imperial dignity and 
power is held immediately of God alone, and that it is approved 
by right and by the custom of the Empire from of old that after 
anyone is elected Emperor or King by the Electors of the Empire, 
unanimously or by a majority of the same, immediately and by 
virtue of the election alone he is to be treated and styled as true 
King and Emperor of the Romans, that obedience is due him 
from all subjects of the Empire, and that he has full power of 
administering the property and rights of the Empire and of doing 
the other things which pertain to a true Emperor; and that he 
requires no approbation, confirmation, authority or consent of 
Pope, Apostolic See, or anyone else.” ^ We shall turn at once to the 
contemporary writings which furnish evidence of the influence 
of this phase of the conflict between “Church and State” on the 
further development of the political thought that underlies it.^ 
Among the earliest of the writings on the papal side was one of 
the most important, the Summa de Potestate Ecclesiastica of the 


^ Hie fullest account of it is by Carl Muller, op. cU. 

*Text in -Mirbt, Quellen zur Geschichte des Papsttums, pp. 223-224; Zeumer, Qudkn-' 
sammlung zur Geschichte der deutscken Reichsverfassung, pp. 156-157. 

*The most important of these writings on the Imperial side are to be found in volumes 
I and n of Goldast’s Monarckia. Several, coming horn both sides, were printed for the 
first time in Richard Scholz’s Unbekannte hirchenpolUische Streitschriften aits der ZeU 
Ludvigs des Bayern 327-1 ssd)* 2 vols., Rome, 1911-1914, accompanied by a valuable 
aammentaiy. The chief defences of the Papacy, by Augustinus Triumphus, Alvarus Pela- 
gias, and others, were printed in the fifteenth and sixteenth centuries. The Dejensor Minor 
of Maraglio of Padua was first edited by C. Kameth Brampton from a Ms. in the Bodleian 
CBirmingham, 1922), and the first critical text of the Defensor Pacts itself was published in 
1928 (The Defensor Pads of MarsUius of Padm^ edited by C. W. Previt6-Orton, Cambridge). 
Sigmund Riezler*s Die literariscken Widersacher der Papsie zur ZeU Ludwig des Baiers prob- 
ably remains the best general account of this polemical literature (Leii)zig, 1874), though 
some of his minor conclusions have been somewhat modified by later research. A list of 
the major political writings of this period is given in Gierke, Political Theories of the Middle 
Age, translated by Maitland (Cambridge, 1900), pp. kvii-lxx:; and a much fuller one, of 
grs.t value, by S^olz, UtUfekannie Streitschriften, vol. 11 , pp. 576-585. Only a few of the 
most important books appearing in this list can be dealt with in this outline. Probably the 
most important of those omitted are the writings of Konrad von Megenberg which were 
&rst piot^ished in 1914 in Richard Scholz's Uniekannte Streitschriften, his Planctus Ecdesiae 
m Germmiam in poetic form (1338), Streitschriften, 11, pp. 188-248; De Trandacume 
Ponmd Imperii (1354), op. cU., U, pp. 249-345; and Tractaius contra WUhdmem Oc&m 
(1354)* cit., n, pp. 346-391, Konrad of M^enburg was a supporter of the Papacy, 
but a Gennan and one fully cognizant of the abuses in the Curia. S^olz gives a very satis- 
^ctoiy account of him and his writings in Unhekannte kirckenpdiiiscke Streitsckr^em, T 
79^140. 
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Augustinian, Agostino Trionfo or Augustinus Triumphus, of 
Ancona, which was dedicated to John XXII between 1324 and 
1328 as Scholz thinks, and printed two or three times before the 
sixteenth century.^ There are few significant assertions in this 
book which had not already appeared in the glosses of the canonists 
or the writings of Egidius Romanus and James of Viterbo, and for 
that reason it may be passed here with a notice incommensurate 
with the popularity it undoubtedly enjoyed in its own day, a 
popularity probably owing in part to the fact that the book is 
thrown into the most rigorous scholastic form then prevailing, 
of determining specific points after an examination of the argu- 
ments pro and con. It may be said to be one of the half dozen 
most influential and important books ever written in which the 
papal claims are pushed to their furthest extreme. In fact it 
seems impossible to find any power ever claimed for the Pope 
which Augustinus does not assign to him in largest measure. His 
is a power held immediately of God,^ and therefore a potesias 
perfecta which can lack nothing essential.® It is the highest of 
all powers in dignity, in causation, and in authority, and as a result 
of this supreme authority the laws or statutes of a king or Emperor 
can have force or validity only so far as they are confirmed and 
approved by the authority of the Pope.^ Like his great predeces- 
sors Augustinus considers this jurisdictional authority of the Pope 
in nature a regal power, a power exercised by Christ and conferred 
by Him upon his vicar in more noble and excellent form than that 
of any earthly prince, because in him it extends to the confirming, 
deposing, and correcting of princes themselves, while they have 
no more than the administration of it. This, therefore, is no 
merely spiritual authority : it extends directly to things temporal, 
and the well-known words of Christ, Render unto Caesar the 
things that are Caesar’s,’* are no obstacle. They really mean 
that we are bound to render to each his due and no more. To 
the secular prince is due only ‘^a certain legal justice” {quaeiam 
iusticia le galls). This is his of right, but merely as the protector 
and minister of the Church and not otherwise.® 

^ The edition used here is the one pubKshed at Rome in 147 g. A convenient and valuable 
collection of extracts from the book is to be found in Gieseler’s Compendium of Ecdesiastkd 
Eistory (English translation), Edinburgh, 1853, vol. iv, pp. 31-34, 73 ~ 7 Si 76 » 89. 

® De FotesUUe Ecclesiastical Questio I, art, i. 

® Op. cii., Qu^tio I, art. ii. 

* Op. cit., (Questio I, art. iii. 

® Op. cit., (^estio I, art. vu. 
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In his discussion of the important question of the obedience due 
to the Pope, the author distinguishes between the obedience of 
a Christian, a pagan, and a Jew. Christians are, of course, not 
bound to obey the Pope if he commands anything contrary to the 
law of God or the law of nature, but it belongs to no subject to 
judge whether they are such or no, if not palpably against custom, 
or the command of God, or the plain precept of the law of nature. 
If the command of the Pope falls within the sphere of the positive 
law {ius posittvum)y though contrary to it, or to its usual interpre- 
tation, he must nevertheless be obeyed; for every positive law 
is derived from the Pope, either by his direct promulgation, as 
the canon law, or by confirmation and approbation, as the civil 
law. As it is his to establish {condere) all the precepts of the pos- 
itive law, to confirm or to interpret them, so it belongs to him to 
abolish them all in any part of the world or in the whole of it ; ^ 
and none are exempt from his dominion. Ecclesiastics are sub- 
ject to it immediately, all laymen through the medium of the 
lay principality, which is subject to the spiritual superior in 
obedience, and as a minister.^ 

With pagans it is somewhat different. But they like Christians 
are subject to the power of the keys, for as Christ had a judicial 
power {iudiciariam potestatem) over every creature, no man may 
de jure withhold obedience to his vicar since none may rightly 
withhold it from God. Actually or potentially all rational crea- 
tures are the sheep of Christ. To say that pagans, because outside 
the Church, are beyond the Pope's control, is beside the point, for 
^^Church" may mean more than one thing. To the Church in 
the sense of its judicial power, all belong, good and bad, faithful 
and infidel. They all have one God, and therefore must have one 
shepherd who rules in God's place.® The limitations which Augus- 
tinus finds in the Pope's relations to pagans do not afiect his juris- 
diction, they arise entirely from the nature of the law applicable 
to such persons, and his discussion of this point is very significant. 
Law is of three kinds, eternal, natural, and positive; the first 
two are created and not destroyed, the third is made and unmade. 
Ctf the eternal or divine law the Pope should be imitator^ because 
all law, and justice for all, are derived through him ; of the law 
of nature, he should be the observator: he cannot change it; of 

* Potestate Ecdaiasiica, Qiiesdo XXn, art. L * Op. cU., Questia yyiT, art. n. 

*Op. cU., Qoestio XXTTT, art. i. 
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positive laws he should be both ''maker and destroyer/’ according 
as the needs of the time may require {lator et innitor pro temporum 
cougTuentid) \ he may both make and unmake them. Thus as 
ohservator of the laws of nature he is able, and even bound, to compel 
pagans as well as Christians to obey it ; but pagans, unlike Chris- 
tians, may not be punished under the eternal or the positive law, 
"for they receive neither.”^ From such premises the author’s 
conclusions upon the particular questions disputed in his day could 
not be a matter of much doubt. The only true authority of the 
Emperor is as defender and agent of the Church, acting under the 
orders of the Pope, its head. All other imperial authority exercised 
before the conversion of Constantine was usurped and illegitimate, 
and the Donation is an admission of the fact. Without papal 
confirmation, therefore, the Emperor has no authority, and over 
Imperial elections the Pope has practically unlimited control 
The Pope is the supreme temporal lord of the whole world, and 
all secular rulers are his inferiors, his creatures, and his servants. 
He is the supreme interpreter and executor of all law and the 
supreme maker and destroyer of all positive law. And this is as 
true of the canon law as of the civil. To Augustinus the Church 
is a regnum and the Pope, its king, is an "absolute” monarch 
not a limited one, absolute in the highest and fullest sense of that 
word current before the beginning of modern times. 

After the appearance of the Summa of Augustinus Triumphus 
the papal defenses apparently most read, and therefore most 
significant, were probably the Tractatus de Causa Immediata 
Ecclesiasticae Potestatis of the Dominican, Petrus de Palude, or 
Paludanus, Patriarch of Jerusalem, written about 1329 or 1330 
and published at Paris in 1506; and, above all, the De Planctu 
Ecclesiae of the Portuguese Franciscan, Alvaro Pelayo, or Alvarus 
Pelagius, begun, as the author tells us,^ in 1330 and finished in 1332, 
but revised in 1335 and again in 1340. The first part of this 
important book, which treats of "the nature of the Church, its 
foundation, jurisdiction, power, and sanctity, and those of the 
Lord Pope and of the other prelates,” ® Gierke considers the most 
extreme of all the pro-papal writings ; but the second part, and 
somewhat the longer of the two, dealing with "the sins of the 
corrupt members” of the Church,^ is equally remarkable as a 

* Op. cU.f Questio XXTEI, art. iv. ® IMd., Lib. 11, art. L 

® De Plwnciu Ecdesia^, folio arbcx. * Ibid. 
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denunciation, almost as scathing even if not as rhetorical as Pe- 
trarch’s, of the existing abuses among laity, and clergy both 
regular and secular, including the papal Curia itself; and it is 
noteworthy that both these parts could come from the same pen. 
All further illustrations of papal claims included here will be taken 
from this book.^ 

The Church is a true regnunty for it is a community, an assemblage 
of many of the faithful ; ^ it is the Civitas Dei which St. Augustine 
distinguished from the Civitas terrena^ a monarchy in which the 
successors of Peter rightfully hold the regal powers of Christ, as 
his vicars upon earth. As such the Pope is “universal monarch 
of the whole of the Christian people, and de jure monarch of the 
whole world” ^ {universalis monarcha totius populi Christiani et de 
iure totius mundi)y with jurisdiction over it all, temporal as well as 
spiritual, though ordinarily the administration of the temporal 
sword is entrusted to the Emperor, the legitimate son of the 
Church, as its advocate and defender, and to other kings and 
princes of the world.® Alvarus does not agree with those papalists 
who derive the temporal power solely from the spiritual. They 
have distinct origins, and the former arises out of the natural incli- 
nation of men, and is to this extent derived directly from God, the 
creator of all. But like James of Viterbo he holds that all temporal 
power has its only perfection in a special act of God’s grace, which 
does not destroy the work of nature but forms and completes it. 
li^thout this grace, all temporal power is unformed and incomplete, 
though it may be legitimate among the infidels who have no true 
faith and can have no real justice. For its perfection and comple- 
tion the true faith is necessary, but not that alone. It requires 
the approbation and ratification of the spiritual power; for no 
secular power can be wholly true and perfect if it is not ratified, 
approved, and confirmed by the spiritual, as the unction of kings 
by the clergy clearly proves.® In reality, therefore, there is and 
there can be but ^^one principate of the Christian polity,” and but 
one first prince. That first prince is the chief pontiflF who is mon- 
arch in the ecclesiastical hierarchy.^ Beneath that princedom, for 
^ds that are incidental and unessential {accidentaliter . , . ratione 

^ The edition used is the one published by Johannes Clejn, Logdnin, 1517. 

^ De Flanckt Ecdesiaet Lib. 1 , aiL Isi, f oho liii a. 

* Folio ly a. • lib. I, art. M. 

<Iib. I»art.zxxvn, fc^za. lib. I, art. xL 

^Xib. I, art im. 
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^xiftfistcoTiiiTi hofLOTUffi^y tlicrc ni3,y be venous pniicedoniS} but they 
are subject to it and cannot rightly be separated from it. It 
cannot be truCj therefore, that there is one pnncipate which is 
spiritual and a distinct one which is corporeal and temporal, for 
no prince nor Christian subject can possess or acquire anything 
except in the service of the Christian princedom, hlor is it possible 
that there should be one prince at the head of the polity and others 
in control of its administration. In the Christian polity there must 
be one supreme prince ruling and moving or governing the whole 
polity. The supreme pontiff himself or through others, of his 
own authority institutes all who are connected with Christian 
politics in the administering of the sacraments by which the faith- 
ful are set apart and strengthened, and no excommunicate can 
justly serve in any office or place of authority in the Christian 
commonwealth. He who concedes that the supreme pontiff has a 
plenitude of power in spiritual, of necessity concedes the same in 
temporal and corporeal matters, for the whole of a Christian man 

is spiritual. 

From these things it follows, then, that the ecclesiastical mon- 
arch, that is the supreme pontiff, is the first and highest prince, 
ruling the whole Christian commonwealth completely in respect 
to everything ^uocid omtitci)} the spiritual immediately, 

because more worthy and of higher import, the temporal and out- 
ward, because of lesser worth and consequence, through rectores 
and temporal lords.^ The spiritual power, and the Pope at its 
head, therefore, includes the temporal, it institutes it, it directs 
and controls it, and it may judge it. This means that all men and 
all things which are immediately subject to a temporal ruler are 
through him subject to the supreme pontiff, and that every power 
belonging to a temporal ruler belongs also to the Pope, if not in 
the same way, in a ‘"yet more excellent’’ one.® It is, in fact, a 
sign of the higher power of the spiritual ruler not to perform these 
less worthy acts in person, but to entrust them to a subordinate 
to be carried out at his will — dd fiutufn. For fiutus is an indica- 
tion of will : the spiritual power makes it known that it wishes 
a""penalty to be inflicted upon malefactors; and that fiutus is a 
kind of command.”^ But, though It is not customary for the 
spiritual power regularly to exercise this temporal jurisdiction 

1 De Planctu Ecclesiae, Lib- 1, art. xl. * Op. cU., Lib. I, folios xlk b-l a. 

» Op. cit., lib. I, folio xliiii b. 
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directly, yet in certain cases — certis causis inspectis — he may 
and he will do so, as Innocent III declared.^ Aivarus derives the 
whole of this vast plenitudo potestatis from the necessary principle 
of unity. Christendom is the earthly kingdom of Christ and it 
must be one. Primarily it is the Church, only secondarily — 
‘‘accidentally and for outward needs’^ — is it an Empire and may 
include regna. The Pope is necessarily the head of it all because 
he is by divine ordination monarcha ecclesiasticus ; the secular 
state is only a subordinate department of the Christian common- 
wealth {politia Christiana), 

From such premises the deduction is inevitable that temporal 
rulers are no more than the deputies of the Pope, but a further 
deduction might be made, which may not be inevitable. The 
supreme pontiff by virtue of his ecclesiastical authority may 
appoint, control, judge, and remove all the temporal princes of 
Christendom. Is not, then, his authority as ‘"arbitrary” over the 
Church and over Christendom, as it is “absolute” over Emperors 
and princes ? Must it not follow, as Riezler insists, that he “is the 
source of all right and of all laws, that he can declare to be right 
whatsoever he wills, and can deprive anyone of his right if to him 
it seems good.” ^ It might indeed seem so. For the Pope, Aivarus 
repeats, is rightful judge over all and can be judged by none, 
except for heresy, unless he voluntarily accepts the jurisdiction ; 
and for no crime, not even for heresy, may he be lawfully deprived 
of the Papacy by a general council of the Church or by any lesser 
power upon earth. Though his decrees may be contradicted by 
the whole world, they must be obeyed, if not against the faith \ 
for even the error of the prince creates right : the dignity or juris- 
diction or power cannot err though the man who holds it may.® 
In the promulgation of law the authority of the Pope is higher than 
that of the whole Council, and he has the power of a king to enforce 
what he ordains. He acts in the place of God upon the earth and 
has a plenitude of power ; his will stands in place of reason ; what 
pleases him has the force of law ; he may dispense with law, and 
positive law he may abrogate entirely ; he is legibus soluius. His 
judgments are from Heaven and on earth he has no superior.^ 

Yet a pope may be a heretic; only positive law is within his 

1 Op, cit.. Lib. I, folio xlv a. 

® Die Uierarischm Widersacher der Papste^ p. 284. 

* De Planctu EccUsiaey Db. I, art. iv, vi, viii, xlv. 

* Ilid,, Lib. I, art. xlv. 
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power to destroy; and there are things entirely beyond his right 
to dispense. Some hold, Alvarus says, that he may dispense in 
all cases, even with a rule laid down by the Apostles, because the 
Pope as vicar of Christ is greater than any Apostle. He himself 
upholds this doctrine in one specific case on the ground that the 
power of Peter’s successor must prevail against a prohibition of 
Paul, because Peter himself was greater than Paul ; but he denies 
the power to dispense in another case where the prohibition was 
Christ’s instead of Paul’s. In general, he says, no Pope may dis- 
pense with the law of God clearly defined in either the Old or the 
New Testament, nor with the law of nature, and he cannot abro- 
gate the decree of a General Council. It is not within his power 
so to act as to bring a stain upon the Church universal, and what 
the holy fathers and Roman pointiflFs have decreed as the doctrine 
of the Church universal must remain unaltered. 

If a Pope dispenses with the law without just cause, he commits 
sin and his dispensation is void in the sight of God, as for example 
a dispensation harmful to the Church. Alvarus closes his discus- 
sion of the dispensing power by quoting two rules laid down by 
Hostlensis; first, that no Pope may be accused or condemned by 
man of any crime but incorrigible heresy; and second, that the 
Pope may dispense in any case not contrary to the faith, provided 
it does not manifestly induce mortal sin, nor subversion of the 
faith, nor danger to souls. So against canon law dispensation may 
be made without distinction ; against divine law, only where it is 
not prohibited, and where no sin is clearly involved.^ 

In our modern eyes, these considerable limitations are likely to 
seem contradictions of the claim made elsewhere of a flenitudo 
potestatis; and we are tempted to accept one of these to the exclu- 
sion of the other, as Riezler does. But to do so is to substitute 
modern conceptions of law and government for those which really 
dominate the thought of Alvarus and of all others in his age. We 
think of law primarily as a command, they did not. As a conse- 
quence we fix our main attention upon the penalty imposed by 
the maker of the law for a breach of it and this we term its “sanc- 
tion.” To the medieval mind, on the contrary, law is primarily 
reason, and its promulgation is less essential. In fact for most 
“laws” there was scarcely any definite “sanction” whatever, but 
they were none the less laws. If, for example, a feudal lord in- 

^ Be Planciu Ecdesiae^ Lib. I, art. xlvi. 
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fringed the “ right of his vassal, there was usually little remedy 
but a kind of feudal self-help — the vassal might ‘‘rightfully” 
renounce and disregard his obligations to that lord. There is 
little of the modern “sanction” in this, but in the vassal’s mind 
there was none the less, a “right” which the lord had violated and 
that right rested upon principles or precedents which to him were 
no less than true law. 

“If government as well as the individual was under a higher law 
it followed that governmental acts against the individual might 
well be illegal. In such case it would be obviously unfair to con- 
clude the individual by the illegal decision of the government in 
its own favor, and since there was no other agency to judge between 
them, they were in the same position toward one another as inde- 
pendent states under modem international law.” 

“John of Salisbury does not seem to have conceived that the 
community, or universitas, could act except through the prince. 
If action was to be taken against him, it had therefore to be taken 
as private individual action. . . . The action . . . contemplated 
against the prince is public action ; but public action not taken 
through the prince cannot be organized action; it can only be 
action by all or any, that is to say, action by separate individuals. 
This is the natural outcome of the patriarchal conception of society 
as an organized hierarchy. . . . Kings and governments and 
organized communities had no peculiar prerogative to know and 
enforce that [higher] law; it was binding upon them no less than 
upon private individuals, and knowledge of it was the result of 
grace and wisdom and not of ofl&cial position. If this view was 
honestly and fully accepted there was nothing inherently objection- 
able in the idea that a private individual might enforce the law 
by private action ; for its precepts were definite and uniform and 
were as accessible to private persons as to oflScials.” ^ This admira- 
ble statement was no doubt made with secular law primarily in 
mind, but the same general conceptions were applied in the later 
middle- ages to law of every kind whether it was the law of the 
State or the law of the Church. When these medieval ideas of 
law are applied to kingship we get the solution of many things that 
to us strange. For one, it is the explanation of medieval 
and even some modem ideas of tyranny and tyrannicide. Even 

^ The Statesman's Book of John of Stdishtryt edited by John IMckiiistHi, New York, 1927* 
“Introduction,” pp. Tm, bocvi, Izz^. 
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such a respecter of law as John of Salisbury may admit, as no 
reputable modem writer could, that tyrannicide is necessary — on 
account of the lack of other sanctions and the absence of adequate 
machinery to enforce them. All this means that to the medieval 
mind ^‘government” is mainly an act of interpretation, and our 
so-called “executive” and “legislative” departments of it are 
subordinate to what we should term the “judicial.” For Bodin, 
and for almost all since his day the king is primarily a law-giver; 
for AJvarus and all of his time, every king is primarily a judge, and 
we have already seen that it is the kingship of the Pope and not 
his priesthood which accounts for the vast authority attributed 
to him in the Christian polity. 

In Book I, chapter lo, of his De Republican Bodin tells us that 
the primum ac praecipuum caput of sovereignty is to be able to give 
{dare) law to citizens collectively and individually ; in Book I, 
article 53, of his De Planctu, Alvarus -says that “the first and 
highest act of royal power is to judge,’^ Judgment, he adds, “is 
the right determination of what is just, therefore to judge is to 
declare the law (ius die ere). And since judgment ought to be 
according to the laws, it pertains to kings who judge to set those 
laws in order {componere) or to accept them as established by 
others, to promulgate them, and to secure their observance through 
admonition, fear of punishment, and promise of reward ; and, for 
this reason they are called legislatoresP Legislation is incidental 
to adjudication, “the power of legislation depending upon the 
power of jurisdiction,” in the phrase of Nicholas of Cusa a century 
later.^ Augustinus Triumphus is referring to the same current 
idea when he speaks of the power inhering ex officio in every public 
person to enact leges for the government of the multitude com- 
mitted to his care.^ Nor was the conception a new one. Among 
the many proprietary rights which the Emperor Frederick Bar- 
barossa enumerated as regalia, at Roncaglia in 1158, occurs only 
one mention of power or authority, the “power to constitute 
magistrates for the administering of justice.” ^ It is the multi- 
tude, says St. Thomas Aquinas, which possesses the coercive 
power, or a public person to whom belongs the inflicting of penal- 

1 “Potetas statuendi dependens a potestate iurisdictionis.” De Concordantia Catkolica, 
Lib. n, cap. xiii, Schard, De Jurisdiciione, Autoritate, et Fraeemineniia Imperiali, Basileae, 
1566, p. 527. 

® Smnma de Ecclesiastics Potestate, Questio xliv, art. i . 

®Ze!imer, Qudlensammlung sur Geschichte der deutschen Retchsverfsssung, p. ii. 
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ties, “and there jore {et idea) it belongs to him alone to make 
laws/^ ^ 

The Pope is the sole monarch in Christendom and his chief 
powers as king are those of a judex canonum. When we fully 
grasp all that this meant to a man of the fourteenth century and 
succeed in forgetting what it would naturally suggest to a man of 
today, the apparent contradiction in the statements of Alvarus 
disappears for us. The Pope is indeed supreme, he has no peer 
upon earth, his power is absolute, and all the princes of the earth 
are his mere subordinate officers. Yet his power and authority are 
based on the law of God, and his acts itiust conform to that law 
or they have no validity in the eye of God. “The laws which kings 
ordain should be such as make men good and virtuous, else they 
are not laws but corruptions of laws.’* ^ His authority, however, 
is divine, and the acts done under it must be accepted, even 
though wrong, — error principis jacit ius — unless against the 
faith.® Shall not the judge of all the earth do right ? To borrow 
once more a distinction from Bodin, it would seem that his con- 
ception of “royal” monarchy applies with equal force mutaiis 
mutandis to the monarchy of the Pope as Alvarus thought of it : 
it was wholly “absolute,” but not truly “arbitrary.” 

If this is an accurate account of the political ideas of Alvarus 
and his times, it will be seen at once that very few of these ideas 
were new. There is scarcely a claim made for the Pope by Augus- 
tinus Triumphus or Alvarus which Egidius Romanus, James of 
Viterbo, or some preceding canonist had not made already; yet 
these books are of the highest importance, because these older 
ideas are presented here in a more systematic and elaborate form 
than ever before and supported by a vast array of precedents and 
authorities. They are treatises on the constitution of the Church, 
but much more than that: they are ^‘political” in the strictest 
sense, because the Church is an aspect of the State ; there is and 
there can be in Christendom no state outside it. And possibly the 
very fact that the ideas of the generation before are so faithfully 
reproduced in these books may serve to explain the comparative 

Theologica, Prima Secundae Partis, Quaestio rc, art. iii. 

* Ih Plimdu Ecd^iae, Ub. 1 , axt. 

* ** And yet in iniquitous law itself insofar as it retains somet hing of the s mulit u^ 
of law on account of the degree (ordo) of the authority of him who made the law, in this 
zespect it is even derived from the law eternal. For all authority is from the Lord God ^ 
says Romans 13.” St. Thomas Aquina^ Surnma Tkeolagica^ P rima Secu n dae Partis, Quaestio 
zcm, art m. 
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neglect in after times of one or two remarkable writings of the 
early years of the century. 

When we turn from the defenders of the Pope to the authors 
on the Imperial side we find among them representatives of several 
different groups, actuated by a common antagonism to John XXII 
and therefore favored by Lewis; constitutionalists like Lupoid 
von Bebenburg, Spiritual Franciscans like William of Occam, and 
— harder to classify, but most radical and in some respects most 
important of all — the authors of the Defensor Pacts, All were 
employed more or less by the Emperor, and all made common 
cause with him against the Pope, but some were decidedly more 
anti-papal than pro-imperial. The last was not true, however, of 
the first of them to be noticed here, Lupoid von Bebenburg, Bishop 
of Bamberg and former pupil of the celebrated canonist Johannes 
Andreae at Bologna, whose main motive in writing as he himself 
confesses was ^Tervent zeal for Germany his fatherland.’’ ^ His 
book, Tractaius de luribus Regni et Imperii Romania was finished 
probably in 1340.^ Lupoid contributed few if any new concrete 
arguments to the discussion of the great question of Church and 
State. His book is mainly historical in method, but it is a signifi- 
cant indication of the changing views as to the extent and character 
of the Empire and thus as to its relations with other powers. Like 
Dante, Lupoid is under the impression that he is dealing with 
questions which his predecessors had never handled, but a compari- 
son of his treatise with that of Jordan of Osnabriick shows that 
their general position is almost identical, though the later book 
alone is systematic and comprehensive. '^Bebenburg is the first 
systematizer of German constitutional law, as John of Salisbury 
is of the law of the world.” ^ On the question of Church and State, 
Lupoid follows the general lines of all preceding writings on the 
Imperial side. He admits to the full the spiritual primacy of the 


1 Tractaius de lurihis Regni et Imperii Romani^ p. 208- 

* Hermann Meyer, Lupoid von Bebenburg, p. i. The edition of the Tractaius used here, 
which Meyer believes to be the second, was published at Basel without date, but as M^yer 
thinks, in 1562 {Lupoid von Bebenburg, p. 93). The first edition was printed in 1508, and 
the book was reprinted in Schard, De lurisdictione (Basel, 1566, pp. 328-409, followed by 
another tract of Lupoid’s, Libdltis de Zdo Chrtsiianae Rdigionis Yeierum Principum G^- 
manorum, pp. 410-465). Of modem commentaries, Meyer’s {Lupoid von Bebenburg, Frd- 
burg im Brei^rau, 1909) is the most elaborate. There is another in Riezler, op. cU., pp. 180- 
192, and still another, short but valuable, in Hermann Rehm, Geschichte der Staatsrechtswissm- 
schaft, pp. 182-185. Further discusrion is to be found in C. Miill^, op. cit. ; and in Gieike^ 
Jokames Altkusius, and Political Theories of the Middle Age. 

® Rehm, op. cit., p. 182, note 3. 
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Pope and denies only his authority over the Emperor in matters 
strictly temporal. His book is a defence of the Empire, not an 
attack on the Papacy, but as such it is without an equal in clear- 
ness, cogency, and comprehensiveness. 

The author begins with a consideration of the nature and elFects 
of the translatio Imperii, The transfer of the imperial authority 
was eflFected through the coronation of Charles the Great by Pope 
Leo III in 800 A.D. ^^By this I believe that a transfer of the 
Imperium was made from the Greeks to the kings of the Franks, 
and as a consequence to ike Germans ^ But the results of it were 
little more than nominal. No actual authority was transferred 
because there was none to transfer. It had all been lost by the 
Eastern Emperor long before the time of Charles through the con- 
quests of the Lombards and others, and therefore the translatio 
had no effect in exempting Charles from any real subjection and 
obedience to the Emperor at Constantinople. His own authority 
Charles obtained by right of succession or by his own conquests j 
he had it before his coronation as Emperor, and it extended to all 
the kingdoms or provinces which the kings or Emperors of the 
Romans now (in 1340) hold, besides others which they no longer 
possess.^ Therefore all the Emperors following Charles held these 
lands by the same right as Charles, and as his successors, by 
virtue of election by the electoral princes. From this it follows 
that one chosen king or Emperor of the Romans by unanimous 
election of the prince electors or by a majority of them, *^may 
immediately and by virtue of that election rightly assume the 
name of King and administer the rights and property of the King- 
dom and Empire in Italy and in all the other provinces of the 
said realm and Empire” ; ® and that he has the same power there 
as an Emperor,^ without any nomination or approbation of Pope 
or Roman Church. * The name of Emperor and whatever right 
he may have beyond his right as King of the Romans, these and 
these alone follow upon the unction and imperial coronation ; ^ 
and though they are received after and through unction and corona- 
rion, they come not by virtue of it, but by virtue of the translation 

the Empire to Charles the Great.® Thus Lupoid does not claim 
as some of the imperialists do that the translatio, in conferring the 

^ Tractsfus de Iwibus Regni et ImPerU^ chap, iii, p. 52. 

* Op. cU., diap. iv, -pp. S2~S4- 

* Op. dl., diap. V, pp. 64-65 ; (^p. vi, p. 7S. * Op. cii., chap, viii, pp. pS-pA 

* Op, oJ., dfeap. vii, pp. 82-83. • Op, cU., chap, xvi, pp, 195-ip^ 
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name of Emperor, added nothing but an absolutely empty title* 
he admits that there are some rights which are strictly imperial 
But he does insist strongly on two important points : (a) that the 
King of the Franks — which now means the King of the Germans 
— as elected King of the Romans has complete sovereign authority 
over the whole western Empire merely as successor to Charles the 
Great and before he obtains the additional title and rights of 
Emperor; and (b) that the name of Emperor and the additional 
rights connected therewith, though added at the time of his coro- 
nation as Emperor by the Pope, are not added because of that 
coronation, but as a direct result of the original translation to 
Charles, the predecessor of the reigning King. 

Several corollaries to this main conclusion have a direct practical 
bearing on the contemporary problem of Church and State, and 
some of them have an historical and theoretical importance which 
is even wider. In the first place, the Emperor has no superior 
and no partner in the secular administration ; the power of the 
clergy is ordinarily confined to matters spiritual, and an election 
to the Kingship is to be finally determined by the prince electors, 
or by a majority of them, thus excluding the right claimed for the 
Papacy by some canonists, of deciding in case of every division 
among them ; and this results from the constitution of the Empire 
based on ancient precedent. Even the kings of Christendom 
other than the King of the Romans, ^'who for the most part today 
do not recognize the Roman Emperor,^^ have no superior in 
temporal matters except him, and do not hold their kingdoms, 
their jurisdictions, or their regalian rights, of the Church of Rome 
or of any other church.^ The spiritual and the temporal jurisdic- 
tion are ‘Mistinct and divided,” and the one does not depend upon 
the other.2 Of the different views concerning the Donation of 
Constantine, Lupoid gives almost the clearest contemporary 
account that I have seen,^ but he himself will express no judgment 
in favor of any. Which opinion among these is the best, I 
confess I do not know, but I have said that the decision of this 
doubtful point ought to be left to my betters.” ^ 

One of the most interesting portions of Lupoid’s whole discussion 
is his reasoning in support of the principle that a majority vote of 

^ De lufibus Regni et Imperii Romani^ diap. ix, p. io8. 

* Op, cit., diap- X, p. 113. 

® Op. cit., chap. liii, pp. 164 et sea, 

*0p, cU.f p, 
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the prince electors shall be decisive. He bases this conclusion on 
the ground that the electors vote not as individuals, but as mem- 
bers of a body which represents the people as a corporate whole. 
“The populus of the Roman Empire may enact law today if the 
prince is absent or the Empire vacant, for the populus is higher 
than the Emperor and for just cause may depose him,” He ex- 
plains the passage of Justinian^s Cod<? which concedes the power of 
promulgating law to the Emperor alone as an exclusion of inferiors, 
not of the populus which is greater than the prince, and the populus 
— “taken not simply as the populus of the city of Rome but as the 
whole people subject to the Roman imperium^^ — this, he says, 
“I conceive of as including the electoral princes, as well as the 
other princes, counts and barons of the realm and Empire of the 
Romans.” ^ 

One last point may be added. Bebenburg admits that it was 
zeal for “the land of Germany” {patria Germaniae) which first led 
him to undertake his treatise. The subject matter of it is really 
the fight of the German nation to control the Kingdom and Empire 
“of the Romans,” and the chief basis of this “right” is for him, 
not the transfer of the Imperial title to a Frankish prince, but the 
fact that the Franks themselves had already gained and held the 
sovereignty of the West, and that this had become incorporated 
in the constitutional law of the Empire. The additional title of 
Emperor first came by the act of Leo III to a Frankish prince, 
rather than to any other, because the Franks were already masters 
of the Roman people; it did not make them so. And the true 
successors to the Franks by legitimate descent are the Germans 
alone. This is the gist of Lupold^s historical argument, and one 
of its chief points of interest for the historian of political thought 
is the indication it affords of the growing influence of the new 
nation-states in the political thought of the West. Bebenburg 
seems to be the first political writer who frankly avows himself a 
champion of German rights, though his position is essentially the 
same as that of Jordan of Osnabruck. It may perhaps not be too 
much to add, as Meyer does, that he is “the first author of this 
time who saw clearly the fundamental distinction between the 
Empire in the narrow sense, and the government of the world.” ^ 
But if so, it is necessary to note that in doing so Lupoid did not 

^ De Iitribus Hegni el Imperii JRlmumi, diap. zii, p. 149; chap xvii, pp. 200-201. 

*Lup€id von Belienburgj p. 134. 
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entirely renounce the rights of the German Emperors of his own 
time over any of the provinces formerly under the sovereignty of 
the Caesars. Yet on the basis of Lupoid’s own reasoning, if the 
Franks by their own eflForts could seize and hold the sovereignty 
in Italy independent of the Emperor at Constantinople, why might 
not the Kings of the French in like manner legitimately secure and 
maintain in France their own independence of the Emperor at 
Munich ? If the Emperor of the Roman people is and must be a 
German, what of those kings and peoples who ‘Tor the most part 
today do not recognize the Roman Empire” ? The problem of 
the relations of Empire and regna could not be avoided, and Lupoid 
shows that he saw it distinctly. 

His own opinion seems to have been that the source of the 
Emperor’s jurisdiction is the pofulus Romanus and that his 
authority extends de jure as far as the Roman people itself extends, 
and over the whole of it without exception. But in fact the King 
of the Romans is and must be a German actually deriving his 
authority from an election by the German nation ; and Lupoid 
was too much of a realist to blink altogether the other great fact 
in part resulting from this : there are kings and peoples within the 
Roman people” “who do not recognize the Roman Emperor.” 

Such startling paradoxes between law and fact are not altogether 
unlike the modern political fiction under which the British Empire 
is assumed to be an ‘^Imperial Commonwealth ” — “of autonomous 
nations!” The modern as well as the medieval combination of 
fact and law is wholly illogical, both growing out of the juxtaposi- 
tion of an older law too firmly rooted to be discarded, and a newer 
state of fact inconsistent with it, but too important to be ignored — 
the fact of nationality; and both are necessarily temporary in 
character : the older law must eventually give way when its utter 
unreality finally becomes too evident. Nevertheless one of these 
two fictions actually lingered on for centuries till its death in 1806, 
the other is still playing an important, and — to most minds — a 
useful part, in the modern political world. Both alike are natural 
incidents of the general conception of the state as an association 
held together by a bond of law {vinculum juris) ^ and by consent to 
law (juris consensu), which, as we have seen, has been prevalent 
ever since Roman times. It required no small amount of pene- 
tration to see all this as clearly as Bebenburg saw it, so early as 
1340. 
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The diflEcult question of the actual relations between Imperium 
and regna which resulted from the conditions just mentioned was 
one for practical jurists rather than theorists like Lupoid von 
Bebenburg. The chief attempts to answer it were made by Lu- 
poid’s great contemporary Bartolus, and — though in a sense 
widely different — the great lawyers in the service of the French 
King. The fact of French independence of the Empire had been 
noted more than a century before by Pope Innocent III ; and a 
generation before Lupoid another Pope, Boniface VIII, had denied 
its validity as a matter of law. Lupoid himself recognized both 
positions though he made small effort to reconcile them, but even 
the recognition, in an avowed defender of the Empire writing 
before the middle of the fourteenth century, is much. 

The obvious, or it might almost be said the inevitable, repre- 
sentative of the Fraticelli among the supporters of Lewis of 
Bavaria is the famous nominalist, the ^‘invincible doctor,” William 
of Occam or Ockham, so named from his birth-place, Ockham in 
Surrey. As might be expected of an English member of the 
Franciscan party condemned of heresy by John XXII, William’s 
main motive in writing his polemics is not zeal for Germany as was 
Lupoid of Bebenburg’s, but rather hostility to what he regarded 
as the unlawful and tyrannical acts of the Papal Curia at Avignon, 
whether directed against members of his own order, the rest of the 
clergy, the Emperor, or the laity in general. Lupoid was a canonist 
defending imperial claims, William, a theologian attacking papal 
abuses. His principal works of political interest are the short 
Tractatus de Jurisdictione Imperatoris in Causis MatTimonialihus^ 
the larger Decisions upon Eight Questions concerning the Power of 
ike Supreme Pontiff {Super Potestate Summi Pontificis Octo Quaesti- 
onum Decisiones)^ the Compendium Errorum Papae,^ the long 
Work of Ninety Days {Opus Nonaginta Dierum contra Errores 
Johannis XXII Papae),^ and longest and most important of all, 
the enormous Dialogus, which though incomplete covers between 
five and six hundred of Goldast’s folio pages.® All these have long 
been known, but they are discouraging in their length and dis- 
airsiveness. Recently, however, a short ^‘compendium” by 
Cfccam of his views on Church and State has been made available 

^ In Goldast, MtmarcHaf voL i, 21-24. ^ Goldast» MoncrcJdOj vol. n, 9 g 3 ri 233 > 

* Goldast, Mmarckia, vol. ii, pp. 313-393. • MononMot voL n, pp. ^ 3 ^ 57 - 

• GcMast, MontmMa, vol. ii, pp. 957-976. 
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for the first time in the De Imperatorum et Pontificum Potestate^ 
written apparently at the very close of his life when he was under 
the ban of the Pope, probably in 1346 or 1347. This tract gives 
in small compass the conclusions defended at such portentous 
length in his longer works, the Dialogus especially. It contains 
“the sum of Occam’s political thought” expressed with evident 
care in clearer and more compact form than in any of his earlier 
writings,^ and seems therefore the medium giving most promise of 
a clear and concise exposition of it here. 

After a short introduction in which he makes a remarkable 
declaration of his intellectual independence — “Evident reason 
alone, or the authority of sacred Scripture reasonably understood 
shall weigh more with me than the assertion of the whole world of 
mortal men” — he plunges at once into the heart of his subject 
with the fundamental assertion, that Christ in setting up the 
blessed Peter as the head and chief of the whole body of the faithful, 
did not grant him such a plenitude of power in temporal and spirit- 
ual matters as would enable him to do de jure as a matter of course 
everything not forbidden by divine or natural law, but assigned 
certain bounds to his power which he might not exceed.® It 
follows, therefore, that papal authority by no means extends 
regularly to the rights and liberties of others so as to be capable 
of destroying or disturbing them, especially the rights and liberties 
of emperors, kings, princes, and other laymen, since rights and 
liberties of this kind, as in the case of most, are reckoned as among 
secular things to which papal authority in no wise extends as a 
matter of course. Thus the blessed Ambrose, commenting on the 
epistle to Titus says, “The Christian religion deprives none of his 
right.” So the Pope cannot deprive any of their right, especially 
the right which they hold not from him, but from God or from 
nature, or from another man ; and in like manner he is unable to 
deprive any of their liberties conceded to them by God and by 
nature.** As Christ did not come to take away from the world its 
goods and rights, Christ’s vicar, who is less than he and in nowise 
his equal in power, has no power of depriving others of their goods 

^ This has been published twice from an apparently unique manuscript in the Briti^ 
Museum, by Richard Scholz, Unbekannte kirchenpoliiische Streitschriften^ voh ii, Rom^ 
1914, pp. 453-480, with a brief introduction {op. cit.^ voL i, Rome, 1911, pp. 176-189) ,* ai^ 
by C. Keoneth Brampton, Oxford, 1927. 

2 Sdtiolz, Unbehannie kirchenpoliiische Streitsckriften, voL i, p. 187. 

® De Imperaiorum d Pontificum Potestate, cap. i. 

^ Op. ciLj cap. iv. 
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and rights.^ If the Pope, by virtue of the power granted by 
Christ to him, were able, in those things which pertain to him, 
to make more burdensome for those subject to him the things 
which are easy, he could lay a heavier burden upon them than they 
would be bound to bear under the old law ; and so the Pope could 
impose upon Christians a servitude heavier than that of the old 
law, which he says, “I think, ought to be adjudged to be heresy.” ^ 
The principality of the Pope was instituted for the utility and 
advantage of its subjects, not for the honor, or glory, or utility, 
or temporal good of the prince, and so it should rightly be called 
a principality of service, not of power.® In so far as it exists by 
Christ’s ordinance, it extends only to those things essential to sal- 
vation and to the government of the faithful, saving the rights and 
liberties of others, for Christ never entrusted to his apostles a 
despotic power over slaves, but the far higher power of ministering 
to free menA 

But it may be asked, what are those rights and liberties of 
others” ordinarily exempt from the Pope’s authority ? William’s 
answer is interesting. They Include all the rights of non-Chris- 
tians, which they justly and admittedly enjoyed before and after 
Christ’s Incarnation. Under the Christian law of liberty these 
could not be taken from Christians without making their status 
lower than that of Infidels, and in the case of laymen in particular 
they include everything necessary to the disposing of temporal 
and secular affairs. The disposition of temporal things belongs 
to laymen.® To what, then, does the papal authority extend, if 
not to these ? It extends, he says, to the reading, speaking, and 
preaching, of God’s word, to divine worship, and to all the things 
necessary and proper to Christians for obtaining eternal life, which 
do not exist among the infidels. These belong to all bishops but 
in a special sense to the Pope who has a care over all churches. 
Moreover In case of necessity, or of utility which may amount to 
necessity, when all those fail to whom temporal matters belong, 
he might and should mingle in temporal affairs when the culpable 
and dangerous negligence of others makes it necessary, and this 
would be held to be a plenitude of power in which the Pope excels 

^ Be Imperatorum et Pontificum Patestaie, cap. iv« 

* Op, dt-f cap. V. 

* Op. cit., cap, vi. 

* Op. cii.t cap. vfi. 

* Op. dt.t cap. iz. 
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and shines forth, by which he can do regulariter or casualiter all 
things recognized to be necessary to the ordering of the faithful. 
But those things which are not necessary, in any particular case 
in which they remain not necessary, these the Pope has no power 
to command, even though they be spiritual matters, lest he should 
turn the evangelical law into a law of slavery ; though he may be 
able to bring some about by persuasion.^ The words of Christ to 
Peter, '^Whatsoever ye shall bind,’’ etc., ought to be understood 
with their exceptions, and that portion of the Pope’s power which 
he derives from human law solely must be understood as extending 
only as far as the faithful have conceded it, no further. If a doubt 
arises as to how far that is, the decision must be left not to the 
Pope, but to him who granted the power or his successor; or else 
— and this is important — "to the prudence and counsel of a wise 
man of honest intent, whether he be a subject or a ruler.” ^ More- 
over the decree of the vicar of Christ need never be feared if it is 
against divine law or the law of nature, and if all these limitations 
apply even to a true vicar and pastor, how much the more must 
they apply to one who is reputed to be a true pastor but is not ! ® 
Occam’s own conclusions as to the actual extent and limits of 
ecclesiastical power are conservative enough and his ideal of the 
Papacy is a very high one ; the part of his thought most unusual 
and most noteworthy is his reservation of the ultimate decision 
even on the deepest questions of faith and practice to the Gospel 
alone, and the Gospel interpreted not by the Pope or apparently 
even by the clergy alone, but by "the discretion and counsel of the 
wisest men sincerely zealous for justice without acceptance of 
persons, if such can be found, whether they be poor or rich, sub- 
jects or superiors.” ^ In many parts of Occam’s thought may be 
seen anticipations of the position of the conciliar party of the next 
century, in this part an anticipation of something much more 
radical : it is little less than the "private judgment” acted upon 
though disavowed afterward by the Protestant leaders of the 
sixteenth century. Occam’s statement of it, however, is no more 
explicit than the remarkable words of the unknown author of the 
York Tractates nearly two centuries and a half before.® 

^ De Imperatorum e( Poniificum PotestaUf cap. x. 

* Op. cit., cap. xi. 

® Op. cU.^ cap. xiv. 

* Op. cii.j cap. xiii. 

^Ante^ pp. 214-216. 
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Last, but not least in importance, among the books written on 
the Imperial side, and one of the earliest of them all, is the remark- 
able Defensor Pacisy which appeared in 1324.^ 

The admirable coherence of the general argument running 
through the whole of this book has led a number of the chief 
modem commentators on it to the conclusion that it must be in 
everything but detail the work of a single mind, notwithstanding 
the well-known fact that two men were marked out for the papal 
censures and the imperial favors incident to its publication, Mar- 
siglio of Padua and John of Jandun; and these critics therefore 
attribute the book generally to Marsiglio alone and reduce the 
collaboration of John of Jandun to proportions relatively insignifi- 
cant. The evidence on which this conclusion is based is internal 
entirely, and from the same evidence other investigators have 
drawn inferences of a very difierent character. The question of 
the authorship of the Defensor is an open one, of considerable 
importance in estimating the character of the book as well as its 
place and importance in political thought, and it may not be 
entirely ignored. Is it practically the work of Marsiglio alone, 
or a joint production of his and John of Jandun^s ; and if the 
latter, for which parts of the book should we conclude that each 
author is ultimately responsible ? Any answer given can be only 
personal and tentative in character. Dogmatically stated my 
own is briefly this : The Defensor Pacts, as we have it, Marsiglio 
constructed, by combining two separate treatises, one an inter- 
pretation by John of Jandun on Aristotelian principles, of political 
institutions in general, somewhat after the manner of the De 

1 Tbough a critical edition under the editorship of Richard Scholz has long been promised 
as a section of the Monumenta Germaniae Eisioricaf the only one to appear thus far (1930) 
is that published at Cambridge in 1928, The Dtfensor Pacts of MarstUus of Paduan edited by 
C. W. Previt^^rton. All other complete or partial editions in print have now been super- 
seded by this excellent edition based on the manuscripts^ and need not be mentioned here. 
The book ha.p been translated into English only once, by William Mars h a l l in i53S» with the 
omission of a few chapters and passages for the obvious reason that they were tlmught to 
be inconsistent with the royal authority of Henry VHI, or with his title of “Supreme Head 
in Barth of the Church of England.” The modem commentaries are nurnCTous, and an 
excelimt bibliography of them is appended to Fdice Battag^’s MarsUio da Pitdo^ e la 
^osofia politico dd medio evo, Firenze, 1928, pp. 263-270 {Siudi flosofici diretH d& Gioms^ 
GmiUey Seconda Serie, IV). One otha: paper, omitted by Battaglia, might be added with 
profit: The Au£horsMp of the pepensor pacts by Miss Marian J. Todey {TransacUom ti 
ike Royfid Historical Society t Fourth Series, vol. ix, pp. 85-106), London, 192 6. My indebted- 
ness to many of the papers included in iJie bibli<^nraphy just mentioned will be evideB^ to 
every reackr omversant with tins subject, e^>ecially to the <hscusam erf the epsesUoii 
autheurship by M. Valois; but it is pos^le to refer to th^ here for the moisl pact 
oaly generally instead of ^^ecihcally. 
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Regimine Principum of Egidio Colonna or St. Thomas Aquinas. 
This is the substance of Dictio Prima, or the first of the three books 
into which the Defensor is divided. The other treatise was a dis- 
cussion of the question of Church and State, written by Marsiglio 
himself. It furnished the material of Dictio Secunda or Book II 
of the Defensor. In editing these, Marsiglio prefaced the whole 
with a short introduction, touched up the text of both treatises 
here and there by necessary omissions, additions, or changes, 
wrote a chapter, the last in Dictio Prima, to serve as a link con- 
necting the two, and added the brief summary and conclusion 
which constitute Dictio Teriia, 

The crux of the whole question really is as to who originally 
wrote Dictio Prima. Two main arguments tell against John of 
Jandun as its author, the numerous references in it to institutions 
which might seem to be exclusively Italian, and the complete 
unity in design and construction exhibited in all parts of the 
finished work. 

On the other hand, one might point to the striking difference 
between Book I and Book II in manner of treatment, in provenance, 
and in language. On almost every page of Book I occur citations, 
repeated citations often, of Aristotle’s ethical and political works 
which the writer professes to follow and even to reproduce, and 
invariably interprets with exceptional knowledge and keenness. 
Book II, almost three and one half times as long, contains, all told, 
about twenty direct references to Aristotle’s works, only three of 
which are to the Politics. This great difference is, of course, 
accounted for, and possibly sufficiently, in Marsiglio’s own state- 
ment that '^Church and State” constitute a problem which Aris- 
totle never considered.^ But Book I is also full of some strange 
unidiomatic phrases corresponding exactly with those in William 
of Moerbeka’s Latin translation of Aristotle’s Politics.^ These 

1 Defensor Pacis^ I, i, 3 ; I, i, 7 ; I, six, 3. 

* The strangest as well as the commonest of these is the use of the Latin conferens as a 
mere adjective and even as a substantive, as for example “non debent communia conferentia 
impediri vel omitti” (I, xii, 5). Other political writers of the time occasionally show the 
same jieculiarity, though usually less often. See, for example, Occam, Dialogus (Goldast, 
Monarchia^ 11 , p. 7Q4), where he speaks of the royal monarch as ruling “propter commune 
bonum, et non prindpaJiter propter propriam voluntatem et conferens*^; or Egidius 
Romanus, De Regimine Principum, Bk. ITI, Part i, chap, iv, in a passage proving that man 
is superior to the lower animals on account of speech by which “distincte significatur quid 
conferens, quid nodvum, quid iustum, quid iniustum.” All these follow Aristotle in their 
thought and almost all knew him chiefly if not entirely through the medium of William of 
Moerbeka’s translation, which is much more literal than literary. This particular expres- 
don and a few others apparently come from this source. In the translation of the PolUks, 
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are almost totally lacking in Book II, but the statement of Mar- 
siglio just mentioned might conceivably be accepted as adequate 
explanation of this fact also. Lastly, the supposed “Italianate” 
character of the institutions described in Book I, although there 
are undoubtedly some very close parallels in Italy, turns out on 
examination usually to differ in no very important way from the 
political institutions and ideas prevalent at the time in France or 
in any other of the more advanced parts of the West ; and where 
differences do occur they seem more often to come from Aristotle 
than from Italy. Some of these points may receive incidental 
corroboration later. 

Now John of Jandun was a Frenchman and he was also one of 
the most celebrated of Aristotelian scholars, whose various com- 
mentaries on Aristotle were in every one’s hands then and are not 
entirely unknown even now ; and he undoubtedly participated in 
the papal censures and the Emperor’s approval. The Italian 
Marsiglio, on the other hand — to judge from his other surviving 
writings — was neither specially versed nor deeply interested in 
Aristotle, and his style is free from the peculiarities noted above.^ 
It was Book II of the Defensor^ the work of Marsiglio, whose con- 
clusions against the Church alone directly touched the great con- 
troversy of the age, which naturally attracted the chief attention 
of contemporaries, and this in time may easily have given rise 
to the habit of referring to the entire work as Marsiglio’s. But 
be this as it may, it in no sense explains away, rather it tends to 
accentuate the fact that both men while they lived were sharers in 
equal degree in the penalties and the rewards which directly 
resulted from the publication of this book. 

To contemporaries Dictio I of the Defensor may have been arrest- 


cmferens simply stands for “a-vfjufiipovJ* For example, “6 Sk \ 6 yot M iert 

TO avfjuftipov Kal ri ” is rendered by William of Moerbeka “Sermo autem est m 

o^endmdo conferens et nodvnm.” Politics^ I, 2, 10, edited by Franz Sus^nihl, Lxp^ae, 
1872, p. g, 

^ For example, in the Defensor Mvnor» written by Mar^Eo some time after the appeai- 
amx of the Defensor Major, there is not a ^ngle instance of the peculkr use of the wc^ 
conferens just referred to, although a small portion of the work d^ls with the same subjects 
discussed in Dictio I of the larger treatise, where it occurs so freQuently. There is but one 
reference in the Ikfensor Minor to any writing of that famous philosopher called Aristotle’' 
(Tfe D^ensor Minor of Marsilius of Padua, edited by C. Kenneth Brampton, Birminghani, 
ip22, p. 41) and this is a refermce to the Nicomachean Ethics. Aside from the occanence 
of spedEc pecuEarities Eke the one menUoned above, style is a very uncertain criteikm in 
matters of this kind, and yet I must record a distinct Iminesdmi oi amuch doser resem^ance 
m the Defensor Minor to the style oi Dictio Secunda oi the Di^ensor Major, than to tibat of 
DkUoPrima* 
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ing chiefly as a preliminary to the argument of the part following, 
but for us today it has a great added importance of its own as one 
of the most interesting of all medieval treatises on pure politics. 
After an account of the growth of political institutions which closely 
follows Aristotle, the author comes to his main theme, the analysis 
of political relations and a description of the human institutions by 
which they are controlled. Following Aristotle, the State is con- 
ceived of as a natural whole composed of elements — partes in the 
words of William of Moerbeka — whose functions combine for the 
attainment of their common end, the life and the good life of 
the whole; and these elements or partes are the same economic or 
social classes, six In number, as enumerated by Aristotle, agricul- 
turists, artisans, warriors, fiscal oflEcials, the priesthood, and last 
and most Important, the pars iudicialis seu principans et consilia- 
iiva} The material cause of these partes or functions {officia) in 
the state is to be found in the natural inclination of men for one 
pursuit or another, the formal cause lies in the precepts or com- 
mands of the moving cause which consists of ‘^the minds and wills 
of men,’^ and the Immediate or efiicient cause in almost all cases is, 
in the phrase of William of Moerbeka, the legislator or legislator 
kumanus. This legislator creates, distinguishes, and separates 
these various classes or orders, by first forming or establishing the 
ruling class or pars principans ; and then, through it as an instru- 
ment, moulding all the others, including the sacerdotium or priestly 
order. 

The ruling part thus set up by the legislator, and referred to by 
the author under various names as pars principans, principativa, 
iudicialis, consiliaiiva, principatuum, or simply as principatus, may 
be either well tempered — ruling in the interest of the subjects, — 
of which there are three varieties, royal monarchy, aristocracy, 
and a Polity in which each citizen participates in his turn in 
government according to station, faculty, or condition ; or It may 
be vitiated,’^ as in a tyranny, oligarchy, or democracy. Democ- 
racy is a form of rule in which the mob or the mass of the poor 
establishes a principatus and rules alone against the will and con- 
sent of the rest of the citizens and not for the common good in 
proper proportion. 

Every form of government Is therefore created by the ordinance 
of the legislator, whether that government be good or bad, monar- 

1 Compare Aristotle’s FolUics, IH, i, i. 
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chical, aristocratic, or something else. But the author is thinking 
of his own time primarily and is therefore concerned almost wholly 
with monarchy, and monarchy as he conceives it truly to be, not 
a tyranny, nor even a principatus despoticusy but regal monarchy, 
a well-tempered form of government established by the legislator 
under forms of law framed for the common good of the subjects. 
The monarch is the administrator or ruler, but the establishment 
of both ruler and rule is the work of the ‘^legislator” who is also 
principatuum institutor” Even hereditary monarchy, though 
inferior to elective, is an institution chosen’^ by the legislator for 
particular reasons. In a ‘‘royal monarchy,” as well as in other 
forms of government, the pars principans is the ruler or adminis- 
trator created and chosen by the legislator “to regulate the political 
or civil acts of men,” but in this most perfect of all human govern- 
ments, to do so only according to the rule which is and ought to be 
“the form” of the ruling oflSce. This rule or “form” the legislator 
alone can establish,, and it is commonly called lata {lex)y whether 
it consists of custom or statute, and in all perfect communities it is 
assumed to be self-evident. Nevertheless, in its most proper 
meaning, it is a coercive command proceeding from the legislator 
alone, and binding upon ruler and subjects alike, by which all 
judgments shall be determined if possible, instead of by the arbitra- 
ment of a judge.^ 

It thus appears that the source of all political authority, the 
ultimate institutor of all magistracies, “the effective cause of the 
laws,” is what our author calls the legislator y or sometimes the 
legislator humanus. In chapter XII he tells us who this legislator 
is. “We declare, according to the truth and the opinion of 
Aristotle, Politics III, chapter 6, the legislator, or prime and proper 

ective cause of law, to be the populus or body of citizens, or the 
dominant portion thereof, through its choice or will expressed 


1 The exact contemporary meaning of such words as tyrannical,” “regal,” “politic,** and 
“de^)otic” mTTgt be kept clearly in mind if mie is to understand the various distinctions 
cbawn in the Defensor Pacts or in other political writings of its tiine. Chie distinctKHi espe- 
cially, drawn by very sharply, between a **tyxant” and a “des^pot** has become so 
Iteied as to be almost ncm-existent now. 

This change is comparatively recent, apparently the result of the ^aHtarian principles 
of the period (rf the Frmch Hevolution. Before that time a “despot** could lawfsdbr rule 
men as slavey but he was no “tyrant” Tinlftss he abused them in his own intraest iosbead of 
theirs. This de^^vation of the “despot” had ai^r^tly not become mmmon even as 
_ late as Bodin’s rime though Ms definiticHi is colored by the cono^timis feudal law. Iflie 
GeedksintheperiodditlmrfEeedomcmDmonly apE^ied thewoEdtothegod& In Ai^teoclix 
m 1 have a few vdrich xihistcate these medieval ifetinctioaBS mcae; dearly than 
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verbally in a general assembly of the citizens, commanding or 
determining that something be done or not done which concerns 
the civil actions of men, under a temporal punishment or penalty 
— I say ^the dominant portion' {valentiorem partem), having in 
mind the number and the quality of the persons in that community 
for which the law is enacted — whether the body of the citizens 
aforesaid or its dominant part does this directly and in its own 
person, or entrusts the doing of it to some other person or persons.'* 
In the latter case those persons to whom it is entrusted are not 
and cannot be the legislator properly speaking: they are such 
merely ad hoc, and subject to the authority of the original legis- 
lator In every case the establishment of the authority of human 
laws belongs solely to the body of citizens, or the dominant part 
of it which stands for (repraesentat) the whole, because it is seldom 
possible or convenient for the entire body to meet together. If 
one person or a few of the citizens by their own authority were to 
make a law for the whole body, they would be despots {despotes), 
and the government would be what Aristotle termed a despotism 
or servile dominion {servile dominium) ; it would not be a govern- 
ment of and for free men, and free men would obey it either 
grudgingly or not at all.^ '"The things that may touch the advan- 
tage and disadvantage of all ought to be known and heard by all 
in order that they may be able to secure the advantage and avoid 
the opposite." ® 

1 Dejensor Facis, I, lii, 3. 

* Op. cit., I, xii, 6. 

^Dejensor Pacts, I, xii, 7. "Quae igitur omnium tangere possunt commodum et 
incommodum, ab omnibus sciri debent et audiri, ut commodum assequi et oppoatum 
repellere possint.” This should be compared with the phrase of Edward I of England 
in his write for the Parliament of 1295 issued to the archbishops, “Sicut lex iustissuna 
provida ciraimspectione sacrorum prindpum stabilita, hortatur et statuit ut quod 
omnes tangit ab omnibus approbetur, sic et innuit evidenter ut communibus periculis 
per remedia provisa communiter obvietur.” (Palgrave, Parliamentary Writs, I, p. 30.) 
The ‘Tex’* referred to in these writs comes from Justinian’s Code, s, so, 5 — “ut quod 
omnes similiter tangit, ab omnibus comprobetur,” but it has no reference to political 
matters, merely directing that where co -tutor have been appointed under a will or other- 
wise thdr joint action is necessary. Boniface VTII in the concluding title to the Sexi, De 
Reguhs Juris, in Regtda XXIX, quotes the same law — “Quod omnes tangit, debet ab 
omnibus approbari.” The Sexi was added to the corpus of canon law in 1298, three or 
foiy years after the issuance of Edward I’s writs. It is interesting, and entirely character- 
istic of Ibc l3.te thirteeith century, to find this private law provision thus used in a new and 
a political sense. In the fifteenth century Nicholas of Cusa invokes it as an argument for 
^e authority of a General Coundl of the Church. {De Concordantia Catholica, Lib. DI, 
Pracfatio,* Schard, De Jurisdiciione, p. 603.) I cannot express too strongly my 
from the view of the late Professor G. B. Adams, when he says, “No weight ^ould be allowed 
... to the quotation of the maxim. . . . Some one who was writing writs in the rdgn d 
Edward had a love for proverbial and banal phrases and a very good opinion of his own 
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This Chapter XII of Dictio Prima is probably the most inter- 
esting and important in the whole book, and notwithstanding the 
very emphatic form of the author's statements, modem commenta- 
tors have found in it a number of things to dijffer about. To take 
the easiest first, the author — usually assumed to be Marsiglio — 
has been hailed as an advocate of the modern political expedient of 
assuming, contrary to fact, that a majority of the members or 
units in a political body constitute the whole of that body — the 
‘^majority principle" ; and the author's phrase, ^'valentior parsj’* 
is therefore translated ‘'the majority.” Many things in the con- 
text make this improbable, and, in my opinion, the corrected text 
of Mr. Previte-Orton now shows it to be impossible. “I call it 
^vdentiorem partem^^^ says the author, “having in mind the 
number and the quality of the citizens.” The additional words 
“and the quality” {et qualitate) were omitted in all the texts 
printed before 1928. We now know that they were included in 
most of the manuscripts, and in all of the best of them. I have, 
therefore, with little hesitation translated these words by the 
phrase “dominant” part instead of “major part,” or “majority.” 
In fact this is not a modern touch at all, it is strictly medieval in 
character and antique in origin, corresponding in its nature much 
more closely to the maior et sanior pars of a cathedral chapter 
which took account of “quality as well as number,” in determining 
the election of a medieval bishop, than to the mere numerical 
majority which enacts a law in the name of a modem legislative 
body.^ This author is not thinking in terms of modern individ- 
ualism to which the majority principle belongs, but has in mind 
the populus as a medieval universitasy in which quality is con- 
sidered as well as number : he conceives of the populus, like Lupoid 
of Bebenburg, “as including the electoral princes, as well as the 

Latin ^yle.” TAe Origin of the English ConsHtntion, p, 336. Mr. Adams bimself gives 
Knglrfih iTis. taTT r Rs beginning as early as 1225 and others might easily be added. He seems to 
regard these frequent contemporary erpresions of the idea as proof of its “banal” character ! 
For an interesting instance of the use of the maxim in 1249, see note i below. There is an- 
other equally clear in the statutes of the English Benedictine in the year 1225. Dugdale, 
Monasticon (ed. of 1817), vol. i, 1 . See also Matthew Paris, Chronica Majm-a (RoUs 
Series), IV, p. 37 (1240). 

^ Compare the following passage from the statutes of the Benedictine order in England, 
dated 1249; '‘Moreover it has been provided that if any business shall arise in the realm 
winch toudies all the prelates of monasteries, when this comes to the notice of the heads> 
shall call the prelates together if it can he done ; but if not, they shall call those who^ 
cm ^xount of the character of the business, they think cmght to be called, so that what 
touches all should be deme by ah or by th^ sanior pars** {MaUkaei Parisier^is Chromcn 
Mi^a (RbUs Series), vol. vi. {AddUementa), p. 183. 
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other princes, counts and barons of the realm and Empire of the 
Romans/' ^ Thus the members of a general council, composed 
of important men, as the pars valentior of the Christian popuhs^ 
may ‘‘represent," or act for the whole, just as the electoral princes 
act for the Empire, or the Roman Senate in place of the whole 
populus. The pars valentior is in fact in much closer correspond- 
ence with the anti-democratic ideas of Aristotle than with the 
political conceptions of our modern time. The author of Bictio 
Prima agrees with Aristotle in designating democracy as a “viti- 
ated" form of government, and he does it for precisely the same 
reason: the multitude of the poor rules the whole body of the 
people “not according to the proper proportion" {secundum pro- 
portionem convenientem) } Absolute, not proportional equality, 
is the essential doctrine of modern democracy and it is implied in 
the principle of majority rule. It was as abhorrent to the author 
of Dictio Prima as to Aristotle himself ; he has in mind the quality 
as well as the number of the citizens. This pars valentior is no 
mere numerical majority. But neither is it any one of the six 
partes or classes, agricultural, artisan, etc., into which the state is 
divided according to the dictum of Aristotle, although the author 
uses the same word, parsy here as he did for them. The context 
shows that pars is used here in a more general sense to mean a 
definite portion of the populus^ which by consent of all may act 
for {repraesentare) it all, because it is difficult or impossible for 
all to agree on anything. In this Mr. Previte-Orton sees a very 
close parallel to some medieval Italian institutions, and so it is; 
but the parallel to the relations between the Roman Senate and 
Comitia Centuriata in the later Republic is even closer. Justinian's 
Institutes tell us almost in this author s exact words, that Senatus- 
consulta were allowed to have the force of law because of the incon- 
venience of convoking the whole populus,^ and we know from other 
references that Roman constitutional history furnished many of 

^ AfitCy pp. 290-2Q1. Early in the fifteenth century Cardinal Zabarella m^es use of ^ 
phrase, pars valentior ^ in such a way as to leave no doubt that it means for him, as I tMnh 
it does for the author of Book I of the Defensor, “the representative part,’^ which in a 
general council of the Church is pars poHor, De Schismatibus authoritate Imperaior^ 
iollendis, Schard, De Jurisdiciione, p. 689. Such a “part” must not only be large but it 
must be made up of “representative” men. 

® Defensor Pads, I, viii, 3. 

^ImtUules, I, 2, 5; ante, p. 12S. The reason as given in the Defensor nms, “quoniam 
non facile, aut non possibile, onmes personas in imam convenire sententiam.” (I, adi, 5). 
The reason as given in the Institutes is thus given : — difficile sit in unum eum \popfdmt 
Rmnanumj conwcare legis sandendae causa,” 
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the precedents for Dictio Prima and that Cicero was one 5f its *’^1 
writer’s favorite authors.^ 

Even more disputed than the meaning of the pars valentiory and 
probably more important practically, is the exact sense in which 
we must take the term legislator which this author uses so fre- 
quently. From the whole context it is clear that “legislator^" is 
a very bad translation of the Latin legislator. The legislator is 
princifatus institutor ^ as well as legis lator^ and the lex which pro- 
ceeds from him has little in common with the annual output of a 
modem “legislature""; the author even speaks of it as forma 
principantis^ which might be translated without much forcing as 
“the frame of government."" He clearly has in mind something 
very different from our conception of the routine output of a regu- 
lar law-making organ of the state. It may be of some help to note 
that legislator y like so many other technical terms used in Dictio 
Prima, is a word regularly used by William of Moerbeka, and in 
this instance used always to translate Aristotle"s vofLo-denj^, 

Now the Greek nomoihete was not a “legislator."" Aristotle some- 
times applies the term vofioSirrys to individual law-givers like 
Solon, Lycurgus, or Cleisthenes, and William calls them legtsla- 
tores. Moses no doubt was one. The legislator is primarily the 
institutor of the government and the framer of the main rules 
under which it must be conducted. A clear-cut conception of such 
a “constituent"’ function, distinct from those of every-day govern- 
ment, was habitual among the Greeks as it is today in the United 
States or on the continent of Europe. Under the Roman constitu- 
tion, however, the two functions were more or less fused as they 
are in the modern British constitution, and in post-Roman times 
the two ideas tended to coalesce as well. During the middle ages 
consuetudines tended to take the place of leges in the normal con- 


^ Rehm rejects the view of Bezo'^d, Riezler, and Merkel which, like that of Previt^ -Orton, 
ascadbes to Italian influence most of the departures from Aristotle found in the Defemsor. 
He himself considers the corstitution of the Church the chief source of these. GescMcMe der 
Staaisr&:hiswissenschaft, pp. 190-191. 

There can he no doubt that the author was primarily interested in the soluticai of the 
practical problems of his own day, or that his proposed solution of these specific prohlracis 
was deeply influenced by existing ecclesiastical practice and institutions, su(i as the election 
of b^hops by the rmior ei sanhr pars of a cathedral chapter, or the convocation of a general 
ooundl composed of or ‘‘representing’* all the faithful, as proposed by Occam and other 
ccfflitemporari^; but for the ultimate origin of nK)st of his dbdef political c<mceptions — 
insofar as these are a departure from Aristotle — the authoris own statements wouH se^n 
to nK to point to the mstitutions of republican or imperial Rome rather than to the 
tions of the Church or to any other source. 

* D^ens&r Pacis, I, ix, 10. 


* Op. cU., I, X, I. 
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ception of ‘Taw/’ and one eflPect of this no doubt was to push 
still further into the background the distinction we now draw so 
clearly between the framing of a constitution and the enactment 
of a statute. As we might expect, then, the general meaning 
of legislator in Dictio Prima is plain enough, and it is mainly 
Aristotelian in origin as the author declares, but in its application 
we frequently find some apparent uncertainty or obscurity which 
may be attributed to later and quite different habits of thought. 

The legislator institutes the fars principanSy and draws up the 
rules under which it in turn establishes the other partes in the 
state, and continues to rule them when so established.^ The 
pars principans is thus the supreme ruler ; ^ in a medieval kingdom 
it is the king. In the medieval king we have as a consequence, 
to all intents and purposes, the equivalent of Aristotle’s politeuma, 
but a politeuma with a difference.^ Aristotle thought of it in 
political terms, and this to him meant ethical, social, and economic 
terms chiefly. The author of Dictio Prima thinks of the pars 
principans only as an organ of the state performing a particular 
function. To Aristotle the Politeuma is the constitution, because 
the ruler or group of rulers moulds or shapes the whole state accord- 
ing to his own peculiar views or doctrines. In the Defensory the 
supreme ruler moulds them also. He “institutes the rest of the 
offices or parts of the state,” but he does so only “as an instru- 
ment,” “by the authority of the legislator conceded to him,” and 
“according to the form handed on to him” by the legislatOTy 
namely the law."^ This is a considerable difference. Aristotle’s 
politeuma is the master of the state, the pars principans of the 
Defensor is its “instrument,” an organ of the populus established 
to perform a particular function or office [officium). In all well- 
ordered states Aristotle of course recognizes that the ruler will be 
guided by law, but it is law in the abstract. For this author, the 
supremacy in such a state is a supremacy determined and con- 
trolled by “the constitution.” He is thinking in terms of law, 

^ Defensor Pacis^ I, xv, 4. 

2 Its authority is the equivalent of Aristotle’s rh irepl riy dpx^^- See Rehm, GescMckk 
<icr Siaatsrechiswissenschaft, p. i8p. 

® William of Occam makes a very dear identification of Aristotle’s politeuma, which he 
calls polkemia, with the pars principans. “Principans autem in civitate aUquando vocatnr 
ab Aristotele poUcemia. Palicemia autem secimdum quosdam tres habet significations. 
Primo autem significat impositionem ordinis politiae. Secundo impositorem ipsius. Tertio 
significat ipsum ordinem impositum, qui est politia, et ita policernia in una significatione 
idem est, quod Dominus et prindpans in dvitate.” Dialogus, Goldast, Monarchia, 11 , p. 7^ 
Defensor Pacis, I, rv, 4. 
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not of politics merely. His conception of the state is legal and 
corporate where Aristotle’s was natural and organic.^ 

The pars principans is therefore the instrument of the legislator 
instituted to perform a particular function. But what function ? 
The function, says the author, of regulating ^‘the political or civil 
acts of men.” ^ What this means is further shown by the phrase, 
iudicialis seu consiliativay used by him as equivalent to principans.^ 
It has been said that the Defensor anticipates our modern dis- 
tinction between the legislative and the executive parts of govern- 
ment, and that the pars principans is the “executive.” This is 
true only in a sense so different from our own that it is hardly true 
at all. The officium or function of the pars principans was not 
that of a modern “chief executive,” it was, in a word, rather the 
imperfectly differentiated function of a medieval king. We have 
already seen something of what that function was, and it need 
not be repeated. The king is pars principans; and this is usually 
called pars iudicialis seu consiliativay rarely pars execucativa. 

Most of the mistakes made in interpreting this interesting 
political treatise are the result of reading into its words a modem 
meaning which was never there. There is nothing in it of democ- 
racy, nothing of majority mle, no “separation of powers”; but 
it is none the less interesting on account of their absence. It is 
a great deal to find at such a time so comprehensive a treatment 
of government, and one in which the king is so clearly the servant 
of the people, and this dependence of the prince upon the law and 
upon the people as the source of law, the author does not consider 
a mere academic matter as it was under the later Roman Empire. 
He recognizes that the power to regulate all the civil actions of the 
citizens carries with it the danger of an abuse of this great authority 
which may render the government a despotic one (principatus 
despoticus) or free from the restraint of law, and the life of the 
citizens therefore servile, or subject to arbitrary will. To prevent 
such an abuse of power, the legislator has authority always to 
correct and punish the pars principans or prince, even to the extent 
of removing him from oflBce, either by its own direct act or through 
the agency of another whom the legislator appoints for this pur- 
pose ; but such correction or punishment should be according to 
the gravity of the oflFence, and meted out if possible according to 

1 On this see Rdim, ap. cU.i pp. 187^191. * Qp- ctL, I, v, i. 

* Dtfmsor Fads, I, x, 2. 
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a law already determined. If the latter is impossible, however 
the punishment may always be at the discretion of the legislator 
{secundum legislatoris sententiam). 

Though typically medieval in most respects, this provision 
shows our author to be the most modern of all theorists before the 
period of the Councils in one. 

He seems to be almost the first writer who has clearly in mind 
as a perfectly normal feature of monarchy, a preference for some- 
thing like a modern ^Timited monarch,” with another govern- 
mental organ independent of the prince clothed with authority to 
judge him, though it must be noted that the organ in this case is 
an extraordinary one called into existence only in exceptional cir- 
cumstances and used even then merely to curb acts in excess of 
or abuse of authority, not to control legitimate acts within it. 

It is clear from all this that the prince is the servant as well as 
the creature of the people. But he is a servant entrusted with 
enormous power, and while the great limitations just indicated 
affect the tenure of this power or a wrongful use of it ; they put 
scarcely any limits to its legitimate extent. The prince is entrusted 
with the entire civil government of the state, and this clothes him 
with a lawful authority which, though he may not exceed it, 
reaches to every civil act of every man high or low, ecclesiastical 
or lay. Under this theory the clergy are as much one of the 
'"other parts” of the state "instituted” and "regulated” by the 
king, as agriculturists or artisans. Their only legitimate function 
includes preaching, teaching, and the sacraments, with which the 
secular ruler is not concerned; and in all "civil and political” 
matters they are as much subject to the secular laws and the secular 
ruler as any of the other "parts” of the state ; while in the making 
and the enforcing of these laws, they have as clergy, no part what- 
ever. The Church is really a department of the State, the exact 
converse of the contemporary papalist view. It was this portion 
of the political construction of Dictio Prima which furnished the 
basis for the main argument of the part immediately following. 

Three main fundamental assumptions underlie Marsiglio’s 
argument in Dictio Secunda,^ first, the normal political doctrine of 
his day, that the whole of Christendom is comprised in a singje 

1 For a valuable summary of the whole argument of Dictio Secunda, see Ephraim 
The Defensor Pads of MarsigUo of Paduan Cambridge, Mass., 1920 {Harvard Thedodcd 
Studies yilT), pp. 32-71. Nothing is possible here beyond a brief analysis. 
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Oiristian commonwealth which is at once an Empire and a Church. 
Therefore, ^"the body of Christian citizens"^ {cimum fidelium uni- 
versitas) which is the equivalent of '"the people ’’ {populus) in it, 
is the same body of citizens {universitas civium) or people which in 
Dictio Prima was regarded as the seat of final authority in any 
state; and thirdly, the political principles upon which that state 
is based in Dictio Prima are principles applicable to Christendom, 
as fully in its ecclesiastical as in its strictly secular aspect. We 
must, therefore, expect to find, in the principles laid down in 
Book I, the true constitution of both ‘"State” and “Church,” and 
the true basis for a proper solution of the problems of each. 

The Church is often defined wrongly but in its true and original 
meaning it is nothing else than “the body of the faithful believing 
in and calling upon the name of Christ” {universitas fidelium 
credentium et invocantium nomen Christi)?- Marsiglio recognizes 
as fully as James of Viterbo that this Ecclesia or Church is a true 
regnumy and that its government is monarchical and regal; he 
even admits that the Bishop of Rome is in a limited sense supreme 
within it in the matters within his lawful competence. It is a 
Christian commonwealth. But it is none the less a commonwealth, 
and in every commonwealth the only source of authority must be 
the “body of the citizens” {universitas civium) ; if this common- 
wealth happens to be one existing among Christians instead of 
infidels, this body will be the “body of Christian citizens” {uni- 
versitas civium fidelium) y and that is all : in every case the populus 
is the sole source of every law afiecting the civil acts of men, and 
the prince is the supreme agent in its administration- Where, 
then, is there left any legitimate sphere for the clergy ? Is there, 
after all, any real difference between clergy and laity ? Marsiglio^s 
answer to this is one of the most important parts of his book. The 
law under which any act must be judged is either divine or human, 
and law of either of these two kinds, as well as any particular 
Judgment based upon law, may be regarded in one of two ways; 
first, as the “science or doctrine” determining “what is just or 
unjust, advantageous or injurious,” or secondly, as “a command 
enforceable by penalty or reward.” ^ All judgments based on an 
existing law must include a determination of what that law is, 
and this should follow the opinion of those skilled in the particular 
science or doctrine involved. In a matter concerning the metal 
1 Fflcts, n, ii, 3. Pflcisr, I,s:,4- 
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of a vase, we should trust to the judgment of a smith, if it is 
question whether one is a leper or not, we ought to 'leave the 
decision to a physician, if there were doubt as to the teaching of 
the Scriptures concerning lepers the determination of theoloJans 
might be necessary. And so in any judgment based upon a law 
of God, if the provision of that law is uncertain, the determination 
of it belongs to the clergy as experts in that “science or doctrine”- 
the priest who is the “healer of souls” (medicus animarum) should 
diagnose the case as a physician diagnoses the ills of the body" 
But this is all. If the physician pronounces a man a leper, it does 
not follow that he can expel him from the community He can- 
not compel men to observe the rules of health, but merely urge 
and warn them, by pointing out the danger of disease and death 
which must follow a failure to observe these rules. And so like- 
wise the priest, or “physician of souls,” may determine, and may 
exhort men, in those things which affect the “eternal health of 
the soul,” or everlasting death, or the punishments in this world 
that stand in the place of those in the world to come.® But as no 
physician is competent to expel a leper and no one has authority 
to do so except the body of the citizens or their deputy, so no 
power of pronouncing a coercive judgment based on the law of 
God belongs to any priest or to any body of priests whatsoever, 
although the decision ought to be based on their special knowledge 
of that law.'* Even a judgment of heresy, and all penalties inflicted 
for it if any exist by human law, belong solely to the prince by 
authority of the people, and not to any priest or bishop whatso- 
ever.® The clergy have no coercive authority of any kind, divine 
or human, temporal or spiritual. They have the fotestas ordinis, 
but no potestas jurisdictionis. If it is the Divine Law alone which 
has been broken, then there is but one judge, “and this is Christ 
alone, no other.” ® "Christ has always remained the head of the 

^ Op. cii.f H, X, g. 3 Defensor Pads, II, vii, 4 

2 Op. cii. n, vi, 12; TL, 'm, 4. 4 Op. dt., U, vi, 12. 

doubt draws conclusions far different from those of 
c^* 'Tu Aquinas, but the distinction on which they are based is much the as 
bt. Ihomas s, when he says, that a pronouncement of the truth carries with it no compulaon : 
one is f to receive or reject it as he wills ; while a judgment impHes coercive authority. 
^umma Tkeologtca, Secunda Secundae Partis, Quaestio LX, art. vi. The sentence of a judge. 
He says, is analogous to a particular law applying to a particular fact, and like a general law 
It ought to have coercive force, but this coercive force in human affairs no one can lawfully 
IXra i ^ authority {quifungitur puUica potestate). Ibid., Quaestio 

® Op. dt., n, ix, I ; II, ix, 3. 
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Church/"^ For an offence against the Law of God alone, no 
penalty may be inflicted by man in this world. If human law has 
added a temporal penalty for offences against God’s law, as it 
may, then the judgment and its enforcement under this human 
law belong to the prince alone by authority of the people. And 
if all this be true of divine law, it goes without saying that in the 
case of law purely human, the clergy have no coercive jurisdiction, 
and not even a right of determination. The former belongs to 
the prince alone, the latter is the province of secular jurists. 
“Neither the Roman bishop called Pope, nor any other priest or 
bishop or spiritual minister,” whether acting individually or col- 
lectively, has or ought to have “any coercive jurisdiction whatso- 
ever, real or personal, over any priest, bishop, or deacon whatso- 
ever, or college of the same ; and much less has he, or any of them, 
collectively or individually, such jurisdiction over any prince or 
government, community, college, or individual la5nnan whatsoever, 
whatever his or their condition may be; except only where that 
jurisdiction shall have been conferred upon a priest, or some bishop, 
or a college of these by the human legislator in the province.” ^ 
Marsiglio discusses at great length and with remarkable skill 
the application of this fundamental dictum to the practical ques- 
tions of the day, such as the temporalities of the clergy, the duty 
of apostolic poverty, clerical immunity from state taxation or the 
state’s jurisdiction, and the historical question of the Pope’s author- 
ity over the Emperor and his right to determine imperial elections, 
etc., and his discussion of these points is of great Importance and 
interest; but on the general principles with which he starts, his 
answers to all these specific questions may easily be anticipated 
and are never in doubt. It Is enough for our purpose to note that 
the sum of It all Is the rigid restriction of the sphere of the clergy 
in the Church, to the preaching and teaching of God’s word, and 
the administration of the sacraments of the Church; they have 
the cure of souls and nothing more. As to the plenitudopoiestatis 
of the Pope, this is a mere presidency over the rest of the clergy, 
never ordained by Christ and without any divine sanction what- 
ever, but introduced in after times for convenience and better 
administration only, and by ordinance or custom which is purely 
human : the vast structure erected by the canonists is based on 
false and dishonest interpretation of Scripture and history. It is 

*0^. c*/., n, i» 4; n, w, 1; 


^ op. dt., n, zzviii, 27. 
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this fictitious plenitude of power, false in theory and unsupported 
by history, which has been allowed to creep into every land through 
the craft of priests, the ignorance and superstition of the laity 
and the weak compliance of princes ; and everywhere it has bred 
the pestilence of division, war, and confusion. The chief disturber 
of the peace of Christendom is the 'plenitudo 'potestatis of the bishop 
of Rome ""called Pope.’' But this power rests on no divine sanc- 
tion, it has been created by man, and by man it may be and should 
be destroyed ; and until it is destroyed there can be no true peace. 
The real earthly authority in Christendom is not the Pope nor 
even the clergy, it is the body of all the faithful. This body and 
this alone, in a general council may restore and should restore the 
Church to its primitive purity by removing these false and danger- 
ous human additions which are destroying the peace of the world. 

This is the general burden of Book II of the Defensoty but we 
are concerned only with its political aspects. Historically con- 
sidered these are two-fold mainly : its relation to the old contest 
between sacerdotium and regnum as to the true boundary between 
their respective jurisdictions, which had been the central political 
problem of western Europe since the eleventh century; and sec- 
ondly, its connection with the great issue to be fought out in the 
great councils of the next century concerning the constitution of 
the Church and the. true relation of its parts to each other. 

To the first of these two questions the contribution of the 
Defensor Pads is second to none in importance. Papal claims, as 
we have seen, had really reached their extreme logical limit in the 
struggle between Boniface VIII and Philip IV. The papal pleni- 
tude of power could go no further, though it might be more sys- 
tematically set forth. And up to 1324 the papal supporters had 
never lost the strategic advantage of being the aggressive party; 
there was no defence of secular authority written before that 
time which did not admit that in some sense the spiritual powef 
was higher in jurisdiction than the temporal, thus leaving a fatal 
breach through which the papal doctrine of direct or indirect 
power might enter. As long as the adherents of the secular prince 
admitted the legitimacy of the Pope’s spiritual jurisdiction, they 
were powerless against interpretations which might and did 
extend it with flawless logic over every department of human 
government. As we have seen, this long contest from its beginning 
in the eleventh century was ostensibly a struggle on each side for 
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its liberty of action, but from the nature of the case and the fact 
that Christendom was one commonwealth of Christians, the 

liberty” claimed by the clergy could never be secured in a com- 
monwealth in which the secular government was not reduced to 
the inferior position of a department of the Church. Alvarus 
Pelagius did not over-state the case when he said that the Pope’s 
supreme power over princes was his power as monarcka ecclesu 
asiicus. For centuries the central problem of politics had been 
whether the one commonwealth of Christendom was primarily a 
Church or primarily a secular polity ; though the arguments might 
be negative, though it was only freedom that was openly claimed, 
supremacy alone could secure what was demanded in the name of 
liberty on either side. In this respect the position of the Empire 
was the same as that of the Sacerdotium, What it considered its 
rightful independence was really impossible unless the jurisdiction 
of the clergy were under the superintendence of the state. 

The clergy saw all this first. For a generation before 1324, if 
not much more, what they demanded in the name of liberty was 
really mastery. But before the appearance of the Defensor Pads 
all defenders of secular government had been content to take a 
merely defensive position, which was logically untenable in the 
face of a clerical attack which claimed that Christendom was a 
regnum, in which the plenitude potestatis of the Pope as ^^ecclesi- 
astical monarch was the ultimate and supreme authority over all. 

The great significance of the Defensor Pads is the fact that in it 
for the first time the secular state claims a practical equality which 
can be obtained only by a theoretical superiority. By the extremer 
papalists the state for some time had been treated as a subordinate 
department of the Church. The Defensor is the first book which 
reverses the process and regards the Church as a department of 
the State in all matters of earthly concern. It is the first book 
in the whole long controversy which denies to the clergy coercive 
authority of any kind whatsoever, spiritual or temporal, direct or 
indirect. It must therefore be regarded as one of the real land- 
marks not alone in the history of the struggle between Churdi 
and State, but in the development of political thought as a whole. 
So far as content alone is considered, the two really epoch-making 
pc^tical books appearing between 1300 and ijoo seem to be the 
De Poiestate Ecclesiastua of E^dio Colonna and the Defensor P acts 
of Marsiglio of Padua and John of J^dun. 
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It is no part of the historian’s task to decide between the two 
positions which were thus brought face to face in the latter cen- 
turies of the middle ages. He may properly define the issues 
trace the development of the controversies over them, and note 
their result, but no more. By the middle of the fourteenth century 
the long controversy had at last succeeded in untangling the 
fundamental issue between Regnum and Sacerdotium from a mass 
of incidental questions, and the arguments of both sides had been 
carried to their extreme logical conclusion. The issue is really 
this : Assuming that the government of the world is under divine 
control, was this government entrusted by God to a single author- 
ity empowered to guide and control the affairs of men in this life 
preparatory to the life to come. If so, the Commonwealth of 
Christians is in reality a Church and the head of the Church is the 
ultimate earthly seat of all authority and over all. 

If, on the other hand, God entrusted the guidance of the world 
to two separate and distinct authorities instead of to one, then one 
of these should be spiritual exclusively and the other must be 
supreme in all temporal matters. The defenders of secular gov- 
ernment insisted that the divine government for the world is 
dualistic, the defenders of the sacerdotium held that it is monistic. 
This is the ultimate issue. The two positions are absolutely 
irreconcilable. When clearly understood they are mutually 
exclusive. The deductions drawn from each were entirely logical, 
and even the extreme conclusions of both the papalists and the 
imperialists must be conceded if we grant their premises. Further- 
more, this great issue, in varying form but in essentials unchanging, 
has never been entirely absent from the political thought of the 
western world since the eleventh century at least, and down to the 
present time, though more prominent in certain epochs than in 
others. The epoch of John XXII and Lewis of Bavaria saw the 
last great phase of the contest over it which was to be fought out 
amid medieval conditions and ideas \ the very possibility of so 
thorough-going a dualism as Marsiglio’s is a sign of their passing. 
This epoch marked the culmination of the struggle on its theo- 
retical side. By the year 133^ practically everything had been 
said that could be said on either side, granting the assumption of 
the solidarity of Christendom conceded in some degree by all. As 
in the pleas and rejoinders, the rebutters and surrebutters of the 
old English common-law pleading, the long argument had at 
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length been ^‘boulted out’* and brought to the direct joinder of a 
clear and definite issue. Nothing of importance was later added 
on either side because there was nothing to add. On the papal 
side, for a hundred years or more after the middle of the fourteenth 
century there is no contribution of consequence, a fact that may 
be partially accounted for by the existence of the Great Schism of 
the West and the general scandal it created ; on the side of the 
secular apthority a few writings worthy of mention appeared, but 
in theoretical or even historical importance they are scarcely com- 
parable with those which have just been reviewed. 

The two of seemingly greatest significance before the era of the 
councils are the Somnium Viridarii^^ written probably in 1376 or 
1377 in France and appearing also in a French version, Le Songe du 
Fergufy^ which, to judge from the frequent citations of it, exercised 
a considerable influence on the development of later Gallicanism ; 
and, secondly, the writings of John WyclifFe. From both the theo- 
retical and the strictly historical point of view, the purely political 
aspects of WyclifFe’s writings are generally given a somewhat higher 
rating by modern historians than the evidence seems to warrants 

It was the philosophical, or more properly the strictly theological 
aspect of his great Summa and of the separate polemical tracts 
wntten in his last years against the Pope, which drew out the 
answers of adversaries in his own time, and entitle him now to a 
place in the history of European intellectual development. In the 
polemical tracts he identified the Pope with the Anti-Christ of the 
Apocalypse, and this unquestionably was one source of the similar 
identification so common in the anti-papal writings of the sixteenth 
and seventeenth centuries; but the political importance of this 
may easily be overrated. The doctrine of Dominion, the pivot on 
which his whole philosophic system turns, has usually been con- 
sidered his great contribution to the development of political 
thought, but there is scarcely one significant point in it which had 
not already been elaborated again and again in writings resulting 
from the great controversy within or concerning the Franciscan 
order.® WyclifFe’s practical interpretation of this doctrine is, of 

^ In Gcddasty Monarchia, I, pp. 58-2 2g. 

* In Traitez des droits et libertez de VEglise GaUicane (1731), vol. ii. 

* An atxoimt af some of these foigotten books is given in Cardinal Bellannine*s De 
Scriploribus Ecdesiasiicis, Venetiis, 172S, pp. 461-505. There is another in A Nm History 
of Ecclesiasiical Wriiers, translated &om the French of Louis Ellies du Pin, DubHn, 1723, 
vd. S, 5J7-S37. 
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course, far diiFerent from that of Egidius Romanus,^ but there are 
few of his most fundamental conceptions which had not been fully 
anticipated by Egidius more than a half century before. Of the 
many writings on this subject in the interval between them proba- 
bly the most important are those of Richard Fitzralph, Archbishop 
of Armagh and primate of Ireland.^ A comparison of Wycliffe's 
statements with the chief of these, the De Paupsrie Sabatoris, will 
show at a glance how little there was really new in Wycliffe’s 
central doctrine of dominion, though the practical inferences 
drawn from it by WyclifFe are different, in many cases, from those 
of all his predecessors.^ The portion of Wycliffe’s Summa which 
deals most directly with man’s civil relations is the part entitled 
Tractatus de Officio Regis , and it contains some of his most charac- 
teristic political views. The duties of a king are treated in the 
normal fashion. As king it is his chief business ^'to take thought 
for the prudent government of his realm,” and this consists in “the 
institution (insiitucio) of laws few and just, in an administration 
of them wise and exact, and in general in the protection of the 
status and the right of each of his liege men” ; and laws are more 
essential to the community than the king, for they provide a per- 
petual and inflexible remedy more generally for the wrongs of every 
man.^ The laws of England excel the imperial laws because they 
are fewer and leave greater scope for the exercise of equity.® The 

1 Ante, p. 250. 

® Cfn Fitzralph and his writings, see the admirable account by Reginald Lane Poole, in 
the Dictionary of National Biography. Fitzralph’s sermon preached before the Pope ^ 
Avignon in 1357 is printed in Goldast’s Monorchia, vol. ii, pp. 1391-1410, under the title 
Defensio Curaiorum. The first four books of his much more elaborate work on the same 
subject, De Pauperu Salvatoris, is printed from a manuscript in the Bodleian Library as an 
appendix to Mr. Poole’s edition of Wycliffe’s Divine Dominion. As early as 1433 Peter 
Payne, an Englishman, and one of the spokesmen of the Hussites in the Council of Basd, 
pointed out that Wycliffe was not the originator of the doctrine of dominion. Johannh de 
Ragusio Tractatus quomodo Bakemi Reducti sunt at Unitatem Ecclesiae {Monumenta ConcU- 
iorwn GeneroZium Secidi Decimi Quinti, vol. i, Vienna, 185 7» P- 269). See also A History of 
the Papacy by M. Creighton, vol. ii, p. 97, 

® Wydiffe’s most concise statement of his doctrine of dominion is to be found in the 
opening diapters of his De Dominio Divino CTohannis Wycliffe, De Dominio Dimno Libri 
Tres, ed. by Reginald Lane Poole, London, 1890). In the preface to this edition Mr. Poole 
gives an excellent summary of the theory. He gives another in Illustrations of Medtevd 
Thought, chap. x. For others, see Professor Lorimer’s translation of Lechler’s John Wydi§e 
and his English Precursors, p. 254 et seq.; W. A. Dunning, A History of Political Theories, 
Ancient and Media^al, pp. 260-265. An account of Wydiffe’s views on Church and State 
including a summary of the De OJhcio Regis is given by Herbert B. Workman, John 
vol. ii, p. 3-30, Oxford, 1926, 

Johannis Wyclif, Tractatus de Officio Regis, edited by Alfred W- Pollard and Qiailes 
Sayle, London, 1887. 

^De Officio Regis, p. 55. 

® Op. dt,, p. 56. 
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king is bound to the strictest observance of justice toward his sub- 
jects under the mandate of God to him as his chief vicar, and in 
secular things is more bound to his subjects than they are to him.^ 
In case of necessity to the king or the realm, but only in such case, 
the king may take the goods of laymen and clergy alike, but he 
should not wrongly appropriate the lands of his vassals, nor transfer 
them or permit their transfer to the dead hand.^ His jurisdiction 
extends to all parts of his realm and over all his subjects in every 
case affecting the peace of the kingdom,® He is the vicar of God 
in temporal matters, as the priest is in spiritual, and he should 
put down rebellion. He bears the image of Christas Godhead, the 
priest, that of his human character.^ In temporal matters his 
power is greater than the priest’s, as the priest’s is greater than 
his in things spiritual.® 

“We hold that God himself instituted both powers immediately, 
and not in the sense that one of them should institute or authorize 
the other.” ® England is bound to obey the Pope only so far as 
Scripture directs, “and it is not deducible from Scripture that he 
should dominate our realm secularly in temporal matters.” ^ On 
the other hand, where the clergy fail in their duty, temporal lords 
have power from God to use coercive force in “aiding the Church” 
by correcting her abuses directly.® In temporal matters the King 
is greater than any of his priests and greater than the Pope him- 
self.® England is not subject to the Emperor and Roman law 
is not better than the English law,^® but we should know both the 
canon and the Roman law in order that we may understand how 
the Pope should be subject to Caesar as he formerly was.^^ 

From these statements, taken more or less at random from the 
De Oficio Regis, it is evident that Wycliffe’s views as to the nature 
of the office of King are not different in any marked way from 
those generally current in his time. He is, of course, even in this 
book, written before his extremer ajiti-papal views had developed, 
always opposed to the political doctrine of the papalist writers 
which subordinates the secular authority to the spiritual. But 
probably the most significant aspect of his book to the historian 
of political thought is the continued insistence upon England’s 
independence of any '^foreign” power spiritual or temporal and the 

^ op. ais p. 79* ® Op. cit.j pp. 142-143. * Op. cit., p. 196. 

* Op. cU.y p. p7. « Op. cU., p. 144. “ Op. pp. 18^ lOa-Wi#* 

* 0 ^. eft., p. iig. 7 Op. cU.y p. 146. Op. p. 237. 

* Op. eft,, p. 13. » Op. eft., p. 
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consequent decrying of Roman law as compared with the kw of 
England. Such repeated statements are not usually to be found 
in books written a century or even a half century before, and they 
are an interesting indication of the growing spirit of nationalism 
in western Europe, which, more than all the speculations of the- 
orists, was soon to divert the political thought of Europe into new 
channels. Such statements as these of WyclifFe's, and the evidence 
of the English statutes of Provisors and Praemunire, coupled with 
the scandal of the Babylonish Captivity and the Great Schism, 
go far to explain the comparative ease with which an English king 
was able a century and a half later to outlaw the spiritual as well 
as the temporal jurisdiction of the Pope in England. 

In order to make clear this long contest of the later middle ages 
between the two great powers contending for the mastery of 
Christendom, the central political problem of the age, it has seemed 
advisable for the time to disregard almost all other political aspects 
of the period. It becomes necessary now, therefore, to take a 
hasty glance backward at a few of the more important develop- 
ments in the political thought of the age following the Investiture 
controversy, which were too remotely connected with the struggle 
of ‘"Church and State” to be included in an account of its succes- 
sive stages. 

Of the varied forms of the amazing intellectual activity com- 
bined in the “renaissance of the twelfth century,” all contributed 
in some degree to the enrichment and the stimulation of political 
thought; the recovery of the ancient classics, the revival of juris- 
prudence and its application in both state and church, the rise of 
universities, the rediscovery of Aristotle’s speculations, the remark- 
able growth of representative institutions, and the beginnings of 
nationality and constitutionalism, to name no others. 

The history of these and other separate manifestations of this 
remarkable cultural advance of course belongs elsewhere, and even 
their influence on theories of the state can only be illustrated 
incidentally here in passing, but even one who only follows the 
main channels of political thought cannot fail to mark as he passes 
the entrance here and there of successive tributary streams. He 
must, for example, note the effects of the classical revival in the 
copious Roman illustrations of John of Salisbury, including many 
from Roman law; in the following century he will discover in 
St. Thomas Aquinas a theory, foreign to the older thought, of the 
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origin and growth of political institutions, borrowed from Aristotle ; 
he will find texts of Justinian furnishing as never before the chief 
offensive weapons against the Papacy in the fourteenth century, 
and in the next a reflection of the development of institutions of 
representation in the theories of the conciliar party concerning 
the nature of the universal Church. A truer and more vivid appre- 
ciation of these successive additions to the general political thought 
of the West, as well as of their relative importance and proper 
sequence, can probably be got from a careful study of the con- 
temporary writers themselves than from any isolated attempt to 
draw general conclusions from the mass of evidence they furnish. 
But we shall miss the main channel if we lose ourselves in an 
attempt to trace to its source every tributary stream. If, there- 
fore, a writer adequately sums up a great movement of thought, his 
theory must often suffice here to illustrate the less comprehensive 
ones made by others. 

As such an illustration of the political thought of the West as it 
was at the close of the investiture conflict and before it felt the 
full influence of Aristotle, no other contemporary statement is 
comparable with the Policraticus of John of Salisbury. It has 
been called by one competent modern scholar ‘‘the earliest elabo- 
rate mediaeval treatise on politics’* ; ^ by another, ‘‘the first 
attempt to produce a coherent system which should aspire to the 
character of a philosophy of politics.’* ® John of Salisbury, says 
Rehm, is “the first representative known to us from the middle 
ages of the organic theory of the State as a theory of its law,” ® the 
“ first systematizer of the law of the world as one state.” * 


^ Jdin Dickinson, The SUUesman^s Book of John of Sdishuryj “Introduction,” p. xvii. 

* R. L. Poole, lUus^aiions of Mediaeval Thought, 2d. ed., p. 204, quoted Dickinscm, 
p. xvii. 

* Gesckichie der Staatsrechiswissenschaft, p. 16S. 

* Op. cit., p. 182, note 3. The text of the Policraticus used here is the excellent one in two 
volumes publidied at Oxford in 1909, Jofljtwiy Saresberiensis Episcopi Comotensis PolicraHci 
m De Nugis Curialium et Vestigiis PJalosophorum Libri vtii, edited by Professor C. C. J. 
Wdbb. An English tran^ation of all parts ^ this rather miscellaneous book important for 
the history of political thought is given by Professor John Dickinson, The Statesman's 
Booh of John of Salisbury, with a valuable introductory essay on the author’s theories 
and their place in the history of political thoi^ht (New York, 1927). Among other modem 
accounts of value are C. Schaarschmidt, Johannes Sare^eriensis, Leipzig, 1862 ; Paul ( 5 esnn- 
rich. Die Staats^und-Kirchenlehre Johanns von Salisbury, Gotha, 1894; Ernst Schubert, 
Die Stodst^ekre Johanns von Salisbury, Berlin, 1897 ; John of Salisbury and the PcUcraiicus, 
hy Profesor E. F. Jacob {Social and Pditical Ideas of Some GtmI Mediaeval Thinkers, ed. 
F. J. C. Heamshaw, New York, 1923), ig). 53-84; and porticms vols. iu and iv of Cai^le’s 
Si^ory Medieval Political Theory m the West, and of R. L. Poole’s lUu^ations of 
aeoed Th^kt, 2d ed., London, 1920. 
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He is a systematizer rather than an innovator. None before 
him in the medieval period had such a knowledge as his of the 
political institutions and ideas of the ancient world and none had 
so wide an outlook upon those of his own time or so comprehensive 
a theory to account for all. But while his organic theory of the 
nature of the political community marks a distinct advance in 
political speculation, the concrete doctrines of the PoUcraticus con- 
cerning the nature and extent of the obligations of subjects and 
the duties and rights of governors remain practically the same as 
for its predecessors. There is the same assumption of the unity 
of Christendom as the central principle of its theory of the state, 
the same insistence upon the divine character of kingship carrying 
with it great prerogatives and even greater burdens. To John of 
Salisbury the fact that a true king is no less than God’s vicar makes 
it all the more evident that a tyrant is no other than a vicar of the 
Devil who must be treated as such ; it accounts in large measure 
for his acceptance of tyrannicide as a practical and even necessary 
measure. The vileness of a tyrant is in inverse proportion to the 
majesty of which he falls short. To John as to his predecessors 
the king exists for the sake of the people, not the people for the 
king ; his chief duty next to the protection of the Church is the 
maintenance of peace and the securing of justice, and for these 
heavy duties he must have powers correspondingly great; but the 
PoUcraticus shows no more indication than its precursors of any 
conception of a ‘‘constitutional” sanction for their proper exercise. 
The responsibility of the king is for his people, but it is owing 
primarily to God and it is God who will enforce it.^ “Vengeance 
is mine, I will repay, saith the Lord.” Nor is this in conflict with 
John’s acceptance of tyrannicide, for the slayer of a tyrant is 
nothing if not an agent, often an unwitting agent, of divine retribu- 
tion. In this absence of all constitutional sanctions, the normal 
restraints upon a king are internal and moral. He should “put a 
bridle” on himself. The king is under the law which makes him * 
king. If he exceeds or breaks this law on which all his legitimate 
authority rests, then, as Isidore of Seville said as far back as the 
seventh century, ifso facto he ceases to be king. A king is king 
only by ruling, but no oiEcial arbiter exists competent to decide 
whether a ruler remains a king or has become a tyrant. The king 
himself bears the heavy responsibility of determining what he may 
1 Dickinson, The Staiesman^s Baok of John of SoMshury, “Introduction,’* p. xKv. 
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do and what he may not, and he can share it with none ; but God 
will hold him responsible for his choice, and if it should be wrong 
God’s retribution must inevitably follow, sometimes even in the 
form of tyrannicide. This is the explanation of the fact that so 
many treatises “On the Government of Princes,” from Seneca to 
Bossuet, consist to so large an extent of moral rather than political 
precepts. They are usually concerned more with “the instruction 
of princes” ^ than with the nature of political relations, and the 
Policraticus is on the whole no exception to the general rule, though 
it does undoubtedly go far beyond any contemporary or earlier 
work in its endeavor to furnish a philosophic basis for these current 
political doctrines. 

This basis, whether it is his own or not, is a truly organic theory 
of the world state, and it is probably the chief contribution of 
John of Salisbury to political thought. A commonwealth, he says, 
is a certain body which is endowed with life by the benefit of 
divine favor, which acts at the prompting of the highest equity, 
and is ruled by what may be called the moderating power of 
reason. “The place of the head in the body of the commonwealth 
is filled by the prince, who is subject only to God and to those who 
exercise His ofl&ce and represent Him on earth, even as in the 
human body the head is quickened and governed by the soul.® 
The place of the heart is filled by the Senate, from which proceeds 
the initiation of good works and ill. The duties of eyes, ears, and 
tongue are claimed by the judges and the governors of provinces. 
Officials and soldiers correspond to the hands. Those who always 
attend upon the prince are likened to the sides. Financial officers 
and keepers (I speak now not of those who are in charge of the 
prisons, but of those who are keepers of the privy chest) may be 
compared to the stomach and intestines. . . . The husbandmen 
correspond to the feet, which always cleave to the soil. . . 
“Between a tyrant and a prince there is this single or chief differ- 
ence, that the latter obeys the law and rules the people by its 
dictates, accounting himself as but their servant. It is by virtue 
of the law that he makes good his claim to the foremost and chief 

I *^I^Instruciione Principtm” is tbe title of susdi a wifc by Giraldus Cambrensisy Jolm of 
Sa^bmy’s coatempcKraiy* It is edited by George F. Warner for the RoUs Stties, LoxmIoi^ 
rSgfX, aai its contents are what xoi^t be expected from the thle. ^ ' 

* Elsewbere be speajbs of the pnbce as one who “bears the perscHi of tl® umBer^as of 
those subject to hhii.” PeUiratiats, IV, 3. 

* V, 3, Dlc&lQS<m*s traTwlatKai. 
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place in the management of the aiFairs of the commonwealth and 
in the bearing of its burdens ; and his elevation over others con- 
sists in this, that whereas private men are held responsible only for 
their private affairs, on the prince fall the burdens of the whole 
community. Wherefore deservedly there is conferred on him, and 
gathered in his hands, the power over all his subjects, to the end 
that he may be sufficient unto himself in seeking and bringing about 
the advantage of each individually, and of all ; and to the end that 
the state of the human commonwealth may be ordered in the 
best possible manner, seeing that each and all are members one of 
another.’* ^ 

Whatever be true of his treatment, these specific political insti- 
tutions ^nd ideas of which John treats were neither new nor strange 
to the thought of western Europe in the twelfth century. From 
Isidore of Seville in the seventh century, through Jonas of Orleans 
and Hincmar of Rheims in the ninth, and earlier writers in John*s 
own century, such as Hugh of St. Victor and Hugh of Fleury, the 
same general conception of the king’s prerogatives and responsi- 
bility may be traced. John of Salisbury’s real originality lies in 
his comprehensiveness and his systematization, not in his particu- 
lar political doctrines. 

It is sometimes implied, if not said, that the doctrine of tyran- 
nicide is an exception to this general rule, and it is undoubtedly 
true that most of the advocates of it in the sixteenth century 
referred to John as authority for their own views. But, as Pro- 
fessor Jacob has said, some modern writers have placed more 
emphasis on tyrannicide as a part of John’s theory than he himself 
would have done.^ It must be admitted that he does place more 
emphasis on the need of it than St. Thomas does in the next century 
on its disastrous effects, and he makes full use of the biblical and 
classical examples illustrating his thesis. In fact he puts the case 
for tyrannicide more clearly and he states it more emphatically 
than any other writer before the sixteenth century. But it was 
nevertheless incidental rather than central in his theory of secular 
government and he was by no means the first to hold or to express 
the general principles of which it is the logical outcome. Tyran- 
nicide, in truth, had been implicit in current political thought ever 
since the acceptance of Isidore’s dictum that one is a king only so 

1 PoUcraticuSy IV, I. 

* In The Social and Political Ideas of Some Great Medieval Thinkers, p. 69, 
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far and just so long as his acts are kingly. It always was and 
always remained a doctrine of tyrannicide, never of regicide, and 
the very glory of true kingship which so marks the theory of John 
of Salisbury and of all in his age, tends also by inevitable logic to 
widen the gulf between this and its opposite. Seldom has the 
majesty of kings been so high, as in the political literature of 
which John of Salisbury is the last great representative j or the 
debasement of a tyrant so low. 

Such a difference in the theoretical aspects of monarchy could 
not but have an effect upon the current views concerning its actual 
administration. But so long as there was no “public authority” 
competent to prevent or punish the tyranny of a king who was 
legally “absolute” ; so long, In other words, as men were unable 
to devise or to conceive of any legitimate administrative machinery 
in a monarchy which is not the king^s and under his personal con- 
trol — and John himself shows no sign of any such conception; 
so long as the king was confined to his proper sphere only by his 
own moderation or by obstacles which are not “constitutional” 
in character; indeed so long as no nation was thought of in a 
political sense which included the possibility of Its having other 
organs beside the king and independent of him;, just so long also 
it was natural that men should continue to recognize the occasional 
necessity for the removal of a tyrant even by private hands. The 
doctrine of tyrannicide is the logical outcome of the coupling in 
current political thought of the ideas that the king is always 
legitimately an autocrat, and may become an actual tyrant. 

John was not the first to entertain such ideas, but his is the 
dearest and fullest exposition of them in medieval Europe, and 
the first which makes explicit many aspects of the theory not so 
definitely expressed before, including that of tyrannicide. In this 
sense, and probably In no other, can John of Salisbury be properly 
called the author of the doctrine of tyrannicide. 

If, on the whole, John of Salisbury Is the most important single 
figure in the development of the theory of the state during the 
twelfth century, in , the. thiatmijJLJULJ^ 

Aqj unas;^ an jiji0.-hetterJnd€^^^ of iht . g;reat^^d 

ccMuparatively rapid advance in political speculation between the 
middle of the twelfth century and the beginning of the last quarter 
of the next, than a comparison of the system of the PolicraticuSy 
probably the most perfect and the most complete single summation 
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of the political speculations of the past centuries, with the views 
on law, justice, and government expressed in the voluminous 
writings of St. Thomas Aquinas. Not that John of Salisbury was 
unaiFected by the profound changes in the environment of his own 
day, nor that St. Thomas made any distinct break with the thought 
of the past : few political writers have been more susceptible than 
the former to the changing moods of political thought, and nothing 
but a caricature of St. Thomas’s views could result from repre- 
senting him as a Descartes seeking a new foundation for philosophy. 
The fundamental differences between the two men are essentially 
differences between the thought of the earlier middle age and the 
later, and in no medieval period did these differences develop so 
rapidly or produce an effect upon political speculation so profound 
as in the short span between the appearance of the Folicr aliens in 
1159 and the death of St. Thomas in 1274* 

A few of the factors in this change have been briefly noticed 
already, but the one whose influence was greatest in shaping the 
new tendencies In the political thought of St. Thomas was un- 
doubtedly the fusion of the matured speculations of Aristotle mth 
traditional doctrines concerning the origin, the legitimacy, and the 
nature of the social and political relations of men under the provi- 
dence of God, a fusion which entailed an infinity of nice distinctions 
in accommodating a pagan philosophy to the Christian cosmology, 
the work of an intellect of the highest order. The power, the 
receptiveness, and the boldness of St. Thomas’s intellect can only 
be appreciated through a consideration of the magnitude of his 
task, and the monumental character and lasting influence of his 
achievement. He was not the first to appreciate the importance 
of Aristotle’s political thought. Albert the Great, his master, who 
survived him, was earlier In the field and influenced him greatly, 
so was the great English Franciscan, Robert Grosseteste, bishop of 
Lincoln, William of Auvergne, whom Professor De Wulf has called 
^‘^the first great philosopher of the thirteenth century,” ^ and a 

^Maurice De Wulf, Histoire de Id philosophie medievclcf vol. i, p. 323, Louvain, 1524. 
This book gives one of the best accounts of the predecessors and contemporaries 
St- Thomas. Another, containing elaborate bibliographies, is F riedrich Ueberweg’s Grmdrm 
def Gesckichte der Pkilosopkie der pairistischen und scholdstischen Zeit, loth edition edited by 
Dr. Matthias Baumgartner, Berlin. IQ15. An excellent account of St. Thomases generf 
philosophic system — indispensable for an understanding of his politics is The PhUosdp^ 
of St. TAtmtoj A by Etienne Gilson, translated by Edward BuUough, Cambridge^ Eng- 
land, and St. Ijouis, 2d ed., 192Q. For a bibliography including the editions of St. Thorny s 
works and the commentaries on them, see Mandonnet and Destrez, Bihliographie 
Xain (Bdgique), 1921. In Des icrits a-uih^tiques de S. Thomas d^Aquin (second editicsi, 
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number of others ; but of them all St. Thomas was greatest^ and 
the subtlety, the profundity, and the comprehensiveness of his 
writings contributed to make them the principal medium through 
which the political ideas of Aristotle were reincorporated in the 
thought of the West in the later thirteenth century. But notwith- 


Fribourg (Suisse), igio) Professor Mandonnet gives an account of St. Thomas’s -writings and 
di sTTwes the intricate problems arising out of the variations in the surviving medieval 
catalogues. A later treatment of these questions is given by Professor Martin Grabmann, 
Die echfen Schrijien des El. Thomas von Aquin, Munster i. W., 1920 {Beitrdge mr GesckickU 
Ser PkUosophie des Mitielalfers, band xxii, heft 1-2). 

The modem commentaries on St. Thomas’s theories of law and politics are man y con- 
stantly growing in number, and of varying value. Of the works of St. Thomas himself, 
those most directly concerned vrith politics are his commentaries on the EEiics and Pditics 
of Aristotle; parts of the great Swnma Thedogica (especially Prima Secundae Partis, 
Quaestiones xc-xcvii, on law; and Seomda Secundae Partis, (Juaestiones LVII-LXI, 
De jure ei justitia) ; and probably a portion of the De Regimine Principum. The com- 
maitaries on Aristotle are, and were intended to be, morely explanatory. They thenefore 
contain few contributions by St. Thomas himself, but are indispensable for an understand- 
ing of his other political works. The edition used here is in volume twenty-one of the 
great folio edition of St. Thomas’s works published at Parma, iS62-t873. Of the commen- 
tary on Aristotle’s Politics the jiart ending with Bk. Ill, chap, vi, was the work of 
St. Thomas ; the remainder was by his pupil, Peter of Auvergne (M. Grabmann, Welcken Te 3 > 
ier arisiotdiscken PolUik holder hi. Thomas von Aquin selbsl kommeniieri? Pkilosopkisckes 
Jahrhuck der Gorres-GeseUschaft, 28 band, 3 heft, Fulda, 1915, pp. 373--379). St. Thomas’s 
authorship of any part of the De Regimine Principum has been questioned, mmnly on internal 
evidence. (See e.g. J. A. Endres, De Regimine principum des fd. Thomas von Aquin^ Festgabe 
sam 60. Geburtstag Clemens Baeumker, Munster i. W., 1913, pp. 261-267.) It is agreed 
generally that only the first portion of Uie book was written by him, the rest probably by 
Tbolommeo of Lucca, and the end of St. Thomas’s part has beai placed in the fourth 
of the second book. (See Grabmann, Die echkn Schriften des hi. Thomas von Aqum, pp. 216- 
219.) The edition of the De Regimine used hare is in 5 . Tkomae Aguinatis Opuscida Sdecta, 
voL iii, Paris, i 58 i, pp. 254-429. Of the Summa Thedogica there are many editicms. On 
Albertus Magnus, see esjpedally G. von Hertling, Albertus Mosnus^ Beilrdge su seiner Wurdin 
gungt 2d ed., Munster i. W., 1914 {Beitrage zur Geschichte der Philosophic des MiUddiefs). 
The most important politically of his works, his commentary cm Aristotle’s Fdiiics, is printed 
in vbl. -vui of his collected works edited by Borgnet, Paris, 1890-1899. 

For the general influence of Aristotle on the development of politicral thought and some 
dkcussion of the modem literature, see especially G. vcm Hertling, Zur GescMtMe der om- 
iddhchen Pditik im MUteldlter {Georg Fre^ierr n. SerUing Mstorische Betirage znr Pl^mphie)^, 
Kanpten u. Miinchen, 1914, pp. 20-31. The poneer in the modem study of this subject 
was A. Jourdain, in his Rech&rches critiques sur Fdge et Porigme des traductions l^nes 
dArisiote. 

The publication in 1872 of the text of William of Moerbeka’s Latin tranriation as a part of 
Franz Susemihl’s ist ed. of Aristotle’s Politics was a notewcxrthy contribution to the 
of DKdieval political thought. The Aihtotle known to practic^y all the great theorists of 
the thirtemth and fourteenth cmturies — the important period when the incorporation of 
political thought with the general theory of the W«t tcmk placs — was the TaKh text 
of the Politics translated by William of Moerbeka. For many generarions, before it was 
saperseded by the translation of Leonmdo Bruni and by an increasing knowledge qf Greek, 
it remained the chid medium through which the Pditics of Aristotle -was known to western 
Europe. No adequate study of the poKdcal thought of the period can possibly be made 
without its help. It is printed under the name of the. “ vetus veisio” paraBd with the httcr 
tianslatkm of Leonardo Aietino in the edition dt St. Thomas’s commentary on the Fd^cs 
pubfished at Parxr^ and in the Paris edition of the commmtary of ABsertus MagEms, hiEil 
Susemihl’s text is preferable. The translaticm of the k to he formd 

in the same vdlume of St. Ttumias’s wx^ks. 
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standing his reception of Aristotelian ideas, St. Thomas was a inan 
of his time, and it was the habit of thought at that time to con- 
ceive of the state primarily in terms of law, not law in terms of 
the state. The foundations of his political theory must therefore 
be sought in his conception of the nature and source of law, and ^ 
of the relations of its various manifestations one to another. It is 
no accident that in the Summa Theologica these questions are 
treated at greater length than any other subject directly connected 
with political relations, and St. Thomases remarkable discussion of 
them is not the least of his claims to greatness. 

‘‘A law he defines, as “some ordinance of reason for the 

common good promulgated by him who has the care of the com- 
munity” ; ^ it is nothing else than “a precept of practical reason 
in a prince who governs some perfect community” — perfect in 
Aristotle’s sense of completeness and comprehensiveness as com- 
pared with the household.^ 

If so, and if this world is governed by God’s providence, then it 
is manifest that the whole community of the universe is ruled by 
divine reason ; and so this reason, this principle of the governance 
of things, existing in God as the rationale of the universe, has the 
character of lex; and since divine reason is not of time but eternity, 
we must call this a law eternal. God is the prince who has care 
of the whole world, and all true laws are manifestations of the 
essential principle of things, existing from eternity in God as divine 
reason, and employed through his will and providence as a “mie 
or measure” for the governance of all his creatures. In the 
magnificent phrase of Hooker, no doubt in part derived from 
St. Thomas himself: *‘Of law there can be no less acknowledged, 
than that her seat is the bosom of God, her voice the harmony 
of the world.” ® 

This is the Eternal Law {lex aeternd), the source of all true law 
upon earth ; it is the eternal counsel of God, and for St. Thomas, 
as for Cicero, it “did not become law when it was written but when 
it was made, and it was made at the same time as the mind of 
God.” ^ All God’s creation is subject to this law, and all parts 
of that creation “participate” in it in so far as they are capable 

1 Summa Theologica, Prima Secundae Partis, Quaestio XC, art. iv. 

® lUd., Quaestio XCI, art. i. Most of the quotations and paraphrases whidi follow axs 
tahei from Quaestiones XC-XCVII- 

* Of the Laws of Ecclesiastical PoUty, Bk. I, chap. i6. 

^Ank, p. 1 14. 
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of receiving an “impression” of it which inclines them toward the 
acts and purposes which it enjoins. Thus a rational creature is 
subject to divine providence in a special and more excellent way 
than an irrational, in that he becomes a sharer in that providence 
itself, consciously applying its precepts to himself and to others. 
He participates with God in eternal reason, and by this “light of 
natural reason” {lumen rationis naturalis) inclines toward the acts 
and ends which reason prescribes, and can discern the evil and the 
good. Natural law {lex naturalis) is ^Hhe participation of a rational 
creature in tke eternal law^^ ; it is nothing but a reflection in us of 
the light divine. ''All knowledge of truth is but an irradiation of \ 
and participation in the law eternal which is unchangeable truth.” 

But according to the definition with which we started, a law, ' 
in the meaning usually accepted among us, is a precept of practical 
reason promulgated for the government of a political community. 
How, then, is this related to the law of nature ? There is, says 
St. Thomas, a like process in both the speculative and the practical 
reason: both proceed from certain principles to certain conclu- 
sions; and just as in the speculative reason the conclusions of the 
various sciences, of which we have no knowledge implanted in us 
by nature, are deduced by us through a process of reasoning from 
indemonstrable principles naturally known; in like manner also 
human reason must draw out of the precepts of natural law, as 
from certain general but unprovable rules, the laws applicable to 
particular cases. These particular dispositions or conclusions 
found through human reason are called ^'human laws (leges 
humancce)” provided they conform to the other conditions which 
are of the nature of lex. 

Even in the speculative reason man can of himself have no full 
understanding of the truth as it is in God, but only an imperfect 
comprehension of certain of its general principles through the 
fragmentary share of the divine wisdom implanted in him by 
nature. In the sphere of the practical his reason is an even 
weaker and more imcertain guide, for here he is dealing not with 
things that must be as they are, but with the contingent and the 
variable; and so human laws have not the infallibility of the 
demonstrative conclusions of the science®; nor is it necessary that 
they should, for a measure to be a true one need not always be 
infallible and certain in an absolute sense, but only so far as a rule 
or measure of such a character may be. All men, throu^ the 



328 THE GROWTH OF POLITICAL THOUGHT 


illumination of God, have a knowledge of the great principles o{ 
natural law and a natural inclination to observe them^ but 
“human laws,” unlike the eternal principles from which they are 
taken as fallible conclusions drawn by the practical reason to fit 
the changing needs of men, these cannot be known intuitively. He' 
who has care of the community must therefore make them known, 
and human reason must also add to them sanctions which the ruler 
shall enforce. Promulgation of a human law, then, becomes a 
prerequisite to its effectual operation. For practical needs, it is 
not enough that a law be “an ordinance of reason for common 
utility” : it must be “promulgated,” and promulgated by one 
with authority — “by him alone who has the care of the com- 
munity.” For St. Thomas, however, as for all others in the middle 
ages, there is a vast difference between this promulgation of a law 
and the making of it. But if so, what shall we make of the famous 
Justinianian maxim, Quod principi placuit legis hahet vigoremf 
“It is necessary,” St. Thomas says, “that the will concerning the 
things commanded be a will controlled by some reason if it is to 
bear the character of a law,” and so the maxim voluntas principis 
hahet vigorem legis is to be understood. “Otherwise the will of 
the prince would be iniquity, rather than law.” 

Will, he says in another place, like anger or concupiscence, is 
an appetitive power (vis appetitiva) in distinction from a cognitive 
(potentia cognoscitiva), but it is a rational appetite (appetitus 
rationalis), not a sensuous one (sensitivus)?- There is no true 
but a rational will, and no promulgation by any prince of anything 
else can ever result in true law. This is the philosophic form of the 
constitutional doctrine by which St. Thomas’s great contemporary 
Bracton adapts the same famous text of Roman law to the condi- 
tions of the thirteenth century.^ 

But even the most rigorous deductions from the principles of 
natural law, St. Thomas hints, must in their promulgation meet 
the other requirements conditioning human law, and the chief of 
these requirements, he says in the definition of a law -with- which 
he begins, are two in number: a true human law must be “for 
the common good (ad bonum commune)** and the authority under 
which it is promulgated must be no less than that which belong 
to him who has the care of the whole community. Under the 
first of these requirements, St. Thomas fully incorporates in his 
^ Secunda Secundae Partis, Quaestio LVIII, art. iv. * Antey pp. 195-196. 



THE LATER MIDDLE AGES 


329 


theory of the state the familiar distinction fundamental in all 
medkysJ thought between the true king, and the tyrant who con- 
sults his own good in place of the good of his subjects. The enact- 
ments of such a tyrant are not laws, but perversions of law”; 
they are *‘acts of violence” {violeniiae) rather than laws. In his 
discussion of the second requirement, we find the clearest indica- 
tion contained in the Summa of St. Thomas's theory of the relation 
of the law to politics. For an understanding of this relation it is 
necessary to remember his insistence upon the practical importance 
in human law of a coercive power {vis coactiva)^ which in essence 
is a power to punish. It is freedom from this coercive effect of 
law which alone renders a prince legibus solutus, for from law con- 
sidered as a directive force {vis directiva) no prince can ever be 
free; and every prince worthy the name will subject himself to it 
voluntarily. This power to punish is also the highest stretch of 
positive political authority possible, and therefore the badge of 
supreme jurisdiction. Private persons may counsel or reward; 
none but the one ^'who has the care of the community” may law- 
fully punish. Who, then, may rightfully exercise this supreme 
powef^ in other words, who should have the care of the com- 
munity ? St. Thomases answer to this fundamental question is 
one of the most significant political statements in the Summa, 
“The ability to compel is possessed by the multitude or by a public 
person who Has the right to inflict penalties, and for this reason 
he ^one can make laws.” '^But properly a law is first and fore- 
most an ordinance for the common good, and the right to ordain 
anything for the common good belongs either to the whole multi- 
tude or to some one who acts in place of the whole multitude; 
therefore the authority to establish a law pertains either to the 
whole multitude, or it pertains to a public person who has the care 
of the whole multitude”; for here, as everywhere, it is for him 
whose end it is, to ordain the means to that end.^ 

It is apparent that the type of human government here most 
favored by St. Thomas is a true in form somewhat like 

that of the Roman republic^ or one in wHi^ tj ^ peop le {multitndo) 
has entrusted the supreme goveriiinent of the statelo"a“s!np^ 
who has the “care’' of oT fiei^o^ibKy solUcitudo) for it all. 
The latter form — and the latter was the form of chief importance 
in the thirteenth century, essentially the same whether elective or 

2 Pnma Secondae Partis^ Qoaestio XC, art. ui. 
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hereditary — is a monarchy founded on the law eternal and 
created by the people for the common utility of all, and especially 
to secure peace^ the chief earthly prerequisite to human good. Its 
ruler or prince Is therefore a true king, with vast powers, especially 
the power of judging and punishing offences, and with a responsi- 
bility of equal or greater weight. 

This, however, for St. Thomas as for John of Salisbury, is no 
^'constitutionaT’ monarchy of the modern type in which -this 
responsibility of the prince is regularly enforceable by other inde- 
pendent agencies of the community. So far as my knowledge 
goes, the first and the sole clear advocacy before the Conciliar 
period of a theory of “limited’^ monarchy in any strict sense 
resembling the latter form occurs in Book I of the Defensor Pads} 
The responsibility of St. Thomas’s prince is of a different order. 
His prime responsibility is to God, the author of the law on which 
all his authority rests ; and, in a general, or even in a loose political 
sense, he might be said to be responsible also to ^^the multitude” 
which raised him or his house to the throne and might conceivably 
sweep them away for acts of tyranny. But in the strictly legal 
sense he is ‘‘absolute” in the ordinary administration of human 
law in his realm, within this sphere he is without a superior or a 

1 In one place in the De Regimine Principum (Bk. I, chap, vi) St. Thomas intimates that 
a king may be checked or punished “by public authority," but only in the unusual cases 
where by the constitution of the state “an authority exists in some superior to take action 
concerning the king on behalf of the mcdtitude," a provision which was not normal if ever 
existent in medieval monarchies, and not considered normal by St. Thomas. All his ex- 
amples of it are from ancient times. Furthermore, he evidently regards this as an excep- 
tional remedy only to be used, even where applicable, in case of tyranny of the woist 
description, such as that of the Tarquins. ... In his commentary on Aristotle’s PolUks 
(I, i) St. Thomas clearly shows that he fully understands the nature of such a monarchy 
“ limited " in the modem sense. In fact he there gives as concise and accurate a de- 
finition of it as has ever been framed. As distinct from “regal rule," existing where the 
ruler has “full” or absolute power {plenariam potestatem — plenariam^ not arbitrariam), 
the limited monarch is one who has only “a power restricted by certain laws of the xtoie" 
{potestatem coarciatam secundum aliquas leges civetatis, or, as he puts it in the next paraj^lS^, 
SEcraKDTiM: leges positas per disciplinam politic am). See Appendix II. This is a limi- 
tation existing in the constitution or positive law of the state itself, not merely in the gmm! 
obligation of all rulers to obey the dictates of Justice ; yet, notwithstanding this clear under- 
standing of it, St- Thomas apparently does not advocate it as the form of monarchy best 
suited to meet the needs of the commonwealth. His preference seems to be foi:,„a jgmejjpct- 
archy in which the king is “absolute.” In the part of the De Regimine Principum generally 
attributed to him, he declares that normally it pertains to a king “to be over alL.luim^ 
ofiSces and to direct them through the authority of his rule.” De Regimine Principum, I, x¥. 
“The common natural rule is by one,” Ibid., I, ii. 

Where no “public authority” exists competent to punish the ruler, and this ruler is in 
fact a tyrant, the only available course is to remove the ultimate cause of tyranny which k 
the iniquity of the people themselves. Removal of a tyrant by private men St. Thomas 
condemns, but chiefly on grounds of expediency : the evils produced by the remedy are 
invariably worse than the disease itself. De Regimine Principum, I, vi. 
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peer, and is responsible to no man. Of human law, in the sense 
of coercive force, St. Thomas says he is wholly free, a monarch 
“legibus solutus” — the equivalent of Bracton’s legal dictum 
that no writ runs against the king. But, on the other hand, all 
the king's official acts are subject to fhe direction of law, and if he 
is a true king and not a tyrant he wid profess willingly, as did 
Theodosius and Valentinian, that he is under the law which makes 
him king. In secular relation to his subjects, the king is “abso- 
lute," and he ought not to be “ arbitrary" ; but the sanctions which 
maintain this equilibrium are not the sanctions of modem ^^con- 
stitutional law." In an aphorism much quoted and apparently 
much admired, Lord Acton declared that “S. Thomas Aquinas was 
the first Whig," but with what meaning I cannot even guess. If 
he had in mind a legal limitation of the monarch, St. Thomas was 
no Whig 'y if only a moral one, he was certainly not the first. The 
statements of his Summay epitomized above, in fact constitute one 
of the most masterly analyses, of civil relations surviving from 
medieval times,, but the specific political doctrine they set forth — 
as distinct from the theory of the origin and justification of govern- 
ment — is the normal thought of the later middle ages, which might 
be illustrated without end from other contemporary sources from 
the thirteenth to the sixteenth century. Nor is this doctrine a 
new one in respect of the source and extent of political authority ; 
from Cicero to John of Salisbury the political literature is full of 
assertions of a similar kind, though seldom accompanied by argu- 
ments so cogent or distinctioiis.-so.. subtle, as those of St. Thomas. 

Monarchy, then, seeihs the form of government preferred above 
others by:„St,r"~ThOTias^ unde a monarch of great actual power if 
and when he acts under the directive force of law. This is the 
doctrine of the extracts given above from the Summay and it is 
fully confirmed by the statements of the portion of the De Rjtgimine 
Piincipum generally attributed to St. Thomas by modem critics, 
on the basis of the evidence of the oldest manuscripts and cata- 
l<^es of St. Thomas's works.^ 

1 In oaae artide d. boweva: (Frima Secundae Fartis, Qu. CV, ait. 0, occurs a 

staJ-fTiftfTTft of St. Thomas which at first sight seems to indicate a decided preference for a 
imxed form of jg^vemment instead of the pure monarchy approved of in the part ol ^Jbe 
De Megimme Principum just referred to, e^}edaUy in Bk. I, chap, ii ; and so complete does 
the dkCT^)ancy between these two passages appear to some criUcs, that they ccm^der it 
proof of the imposabHity that both could have come from tl^ same writer, and therd^ 
seSdent ground for dedding against St. Thomases anthordiip even the first part of the 

PepimkK PrinQipwa* See, for example, Jos. Aot. Endies, De prmcipetm des 
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This choice of pure monarchy as a form of government was a 
deliberate one, and in making it St. Thomas was fully aware that 
he was not altogether in agreement with Aristotle, “the philos- 
opher.’’ To Aristotle, and to Tholommeo of Lucca, or whoever 
finished the De Regimine Principum, a monarchy was not a truly 
‘"political” government, because in it there were no true ""citizens” 
ruling and being ruled in turn, but only ""subjects,” who were 
always ruled and never ruling. The latter author held that we 
are not free unless we can participate in the government under 
which we live and have a legitimate part in its control. Free 
government to him is self-government and it can be nothing less. 
Therefore when the community, even voluntarily, has conferred 
all its imperium and potestas upon one, that community has lost 
its freedom and its members in becoming subditi have ceased to be 
civesy and share somewhat with actual servi in the condition of 
being subject to arbitrary will instead of to a law of their own 
choice. Can there ever be ""free” government which is not self- 

hl. Thomas von A quin, in Festgahe zum 6o. Geiuristag Clemens Baeumker {Studien sur Ges- 
scUchte der Philosophie, Supplementband), Munster i. W., 1913, p. 261 et seq., espedaly 
pp. 263-265. There are several reasons for rejecting such a view, entirely aside from the 
evidence of the manuscripts and catalogues. One important ground urged by Endres for 
the rejection of the De Regimine as a genuine work of St. Thomas is that it was nnfinicK^ 
by him and must therefore be contemporaneous with the Summa which St. Thomas Mt 
xmcompleted at death, a fact which, it is thought, would make a common authorship of both 
works less probable. But as Mandonnet well says, the unfinished state of a manuscript of 
St. Thomas is not in itself sufficient proof that this was necessarily a result of the author’s 
death {Bibliographic thomisfe, pp. xix-xx). There were other reasons, not always suffideatly 
noted by the critics, why some of the many incomplete works of St. Thomas were left unfin- 
ished. It is by no means certain, then, that the Summa and the De Regimine come from 
precisely the same period in St. Thomas’s life. There is a difference of opinion as to whkh 
king of Cyprus the latter was addressed to. 

But even assuming that it was St. Thomas’s death which accounts for the incompletene^ 
of both works, it is much more important that the supposed discrepancy between the two 
passages from them, noted above, seems insufficient to prove the argument based upon it. 
The statement of Quaestio CV diverges almost as much from those in Quaestiones XC 
and XCI of the Summa itself, as from the political views expressed in the De Rsgimim^ 
as a comparison will make clear. We must, if necessary, interpret one part of the Sumim 
by help of another, and to do so here would seem to me to show that it is far from c«tam 
that St. Thomas, in Article one of Quaestio CV — an article dealing primarily with the 
le^slation of the Old Testament, or “old law” — means to express a dear preference few 
mixed government over pure monarchy as the form best suited for the polities of his own 
and his own part of the world. On a careful reading it further appears that the “popular” 
element in a mixed monarchy, which St. Thomas is assumed to deem to be requisite in all 
states, is suffidently provided for in the Artide in question, by mere election of the monarch; 
a view which necessarily implies little more than the preference, often expressed at the time, 
for elective rather than hereditary kingship, between which there is no essential differraice 
so far as the character and extent of royal authority are concerned, as St. Thomas’s confimi- ,, 
ator points out in later portions of the De Regimine Principum. On the whole, it is pure 
monarchy, whether elective or not, which seems to me to be St. Thomas’s matured choice 

as the general form of royal government best adapted to the needs of Europe in the tMr- 
t^XLth cmtuiy. 
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government ? The question involved was no less than this, and 
a more momentous does not exist in politics. St. Thomas was 
thoroughly acquainted with all the answers given to it, in his time 
and before. Yet he deliberately chose to be the “subject” of a 
true but “absolute” king and in so doing thought himself none 
the less a free citizen. His ideal was a regimen for the community 
but not necessarily of it, as the one best fitted to secure the highest 
attainable welfare of each and of all within it, and this he con- 
sidered more truly according to the organic principles of nature 
than a polity in which the due relation of the body to the head 
was disregarded, and probably also its true relation to the heart. 

, He preferred, in other words, to accept Bodin^s definition of citizen- 
I ship instead of Aristotle^s — or rather Bodin accepted his — and 
lit no longer included participation in government as a requisite 
;to freedom. John of Jandun might, in a qualified sense, be termed 
a “Whig,^^ and Tholommeo of Lucca may have been in theory a 
democrat, but St. Thomas Aquinas was neither ; he was the great- 
est of all contemporary exponents of pure monarchy. 

As a philosopher and theologian he had weighed it carefully and 
approved of it because it seemed, of all forms of the state, most 
in accord with the divine economy to which all human government 
must conform, the closest possible approximation to the divine 
plan^ as a student of history and politics he preferred it because 
he considered it further from tyranny than any of the intermediate 
forms of the state, the form under which men were most likely 
to be truly **free.” The philosopher may possibly be entitled to 
say that he was wrong, the political historian may be qualified to 
say whether his theories have stood the test of practice, the his- 
torian of thought can only record the fact that contemporary 
opinion was overwhelmingly in his favor and that the keen^ 
observers of political phenomena remained of that opinion for 
nearly five hundred years more. It held the field practically until 
the French Revolution. Tpi. he,gopd, government need^ iuot be. 
self-government, St. Thomas thought. None cah ^ay whether he 
would itav^oontiriued so to think if he could have foreseen the 
^tire development of representative institutions which was only 
beginning in his day, and none should ignore the vast diflFerence 
that representation makes in any just comparison between com- 
peting theories and his. 

If the statements above, chiefly concerning the souiro and 
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nature of law in general and the character of a government based 
on law, show St. Thomas’s debt to his great predecessors such as 
Cicero and St. Augustine,^ other passages in the Summa, especially 
those dealing with natural law in particular and the possibility of 
change in its application, and with justice, are equal proof of the 
profound influence of Aristotle in shaping the course of his thought 
and infusing into it certain great constructive ideas hitherto lack- 
ing in the political theory of the West, if not actually inconsistent 
with it. 

St. Thomas’s fundamental distinction, noted above, between 
the unchangeable principles of the law of nature and the fallible 
and mutable but necessary deductions that may be drawn from 
them, also serves to make clear most of his important discussion — 
which must be omitted here — of the application of that law to 
actual conditions, and the changes permissible in this application, 
through custom, enactment, or dispensation. Under the question 
whether all acts of virtue are according to the law of nature, he 
says we may consider these acts in either of two aspects: as 
dictates of natural reason to which man conforms as invariably as 
heat is produced by fire, in which sense they are all subject to 
natural law; or, on the other hand, according to their several 
varieties, as when we speak of separate acts of virtue as they are 
in themselves. If looked at in the second way, all acts of virtue 
are not of the law of nature, for many acts are virtuous to which 
in the beginning we were not by nature inclined. Men have come 
to a discovery of them only through the questionings of reason, 
and have thus found them to be "'conducive to the good life.” ® 
They are in fact additions made through human experience and 
by human law to the intuitive principles with which man was 
originally endowed; and similar additions, but ""above” nature, 
have also been made for man’s welfare in the revealed word of God 
or ""divine law.” Historically it is the negative aspect of all this 
which is probably of greatest importance : the statements above 
give at least a partial answer to the all-important question, What 
is it to be ""against nature” ? and St. Thomas’s answer is diflPerent 
from any given in the middle ages before the thirteenth century. 
No one before that time would have thought of saying what he 

1 For a useful collection of the statements of St. Thomas’s predecessors concerning natur^ 
law, from the time of the Roman jurists to his own, see Dom Odon Lottin, 0. S. B., Le dfoU 
naiurel chez saint Thomas el ses Predicesseurs^ Bruges (1926). 

® Prima, Secundae Partis, Quaestio XCrV, art. iii. 
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says here. There is one sense, he tells us, in which we may speak 
of a thing as “ natural,"' or ^‘according to nature"' : namely, when 
we mean merely that its contrary does not exist in nature. For 
example, we may say man is naked ‘‘ according to the law of 
nature"" because nature gave him no clothing. In precisely the 
same sense, and in no other, can communis omnium possessio or 
una lihertas [phrases of Isidore of Seville] be said to be a part of 
the law of nature (here jus naturale) : private property and slavery 
were not produced by nature but ‘‘by the reason of men for the 
utility of human life"" ; they are, however, not changes in or vio- 
lations of the law of nature nor even subtractions or “ departures"" 
from it 'y but are necessary additions to it, consistent with its prin- 
ciples, “conducive to the good life,"" and made by human law 
among all nations to meet enlarging legitimate needs as men 
gradually advanced out of primitive barbarism toward the con- 
summation of their earthly development in the “perfect com- 
munity"" of the state.^ 

But “the prime cause of servitude,’" St. Augustine says, “if 
sin!""2 

Even to an unpracticed eye the diflPerences are obvious between 
St. Thomas and the author of the last part of the De Regimine 
Principumy written more than a quarter-century after St. Thomas’s 
death. St. Thomas’s mind is more orderly than his continuator’s 
and the expression of his ideas clearer. There is also a consider- 
able difference of emphasis and occasionally inconsistency between 
the political parts of the Summa Theologica and the latter part of 
the De Regimine Principumy although the influence of Aristotle is 
almost equally marked on both. 

The method of the second is in general more historical and 
descriptive and less analytical than St. Thomas’s ; and, except for* 
its development of one important political idea — possibly sug- 
gested by St. Thomas himself,® the idea of dominion, its place ^ 
in the history of political thought is probably owing less to its own ' 
vigor or originality than to the fact that it was generally attributed 1 
in after-times to St. Thomas himself. 

In the course of his discussion of monarchy — much in the 
manner of Aristotle — the author comes in turn to the advantages 
to a monar€;bL o£- wealth, and then adds that monarchy must be 

^ Prima, Secundae Paxtis, Qnaestio XdV, especially art. v. 

* De Cmtaie Dd, XZX, ciap. xv. * See ante, p. 259» note 2 . 
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supported not only by wealth but by ministers. He quotes King 
Solomon, “I have possessed slaves and handmaidens and a house- 
hold great beyond measure,’' and comments that anything which 
is possessed seems to be under the dominion of the possessor. R 
seems best, therefore, to discuss the ministers possessed by a king 
with particular reference to the nature of dominion. With this 
rather forced introduction he plunges abruptly into a consideration 
of the various kinds of dominion. The two principal forms of it 
which one may have over '^his ministers” are, according to Aris- 
totle, the 'Apolitical” and the "despotic.” A "political” dominium 
exists in a region or province, a city, or a castrum — he seems never 
expressly to include any higher political unit — where the govern- 
ment is according to its own statutes, whether the administrator 
be one person or more. Under a "political” regime the admmis- 
trators or rector es politici” have none of the arbitrary power 
{arhitraria potestas) which characterizes the government of a king; 
they are required to rule according to the form of government 
handed down to them or under control of the will of the people. 
They are, as the author says, "bound by the laws {legihus astrin- 
guntur)y^ and by this he means very definitely their own particular 
customs and statutes and not merely law in its wider and more 
general sense. Nor is this obligation in their case, as in a king’s, 
a merely moral one : they must take oath to obey these laws and 
their observance of them is enforced by penalties. 

Such is the actual character of a dominium politicum, but the 
word ‘‘ politicumy’ he says, is commonly applied to polities where 
the government is in more than one person. These are called 
"political” from the Greek polis because there is a plurality or 
city, since this form of government properly pertains to cities, as 
may be seen in Italy especially, and as it formerly was in Athens. 
Provinces, on the other hand, are usually under regal government; 
and as a general rule men of high spirit, with boldness of heart and 
confidence in their own intelligence, can be governed under no 
form of government except the "political,” understanding political 
to include aristocratic. This is the form of government actually 
prevailing in Italy, and especially in Lombardy, where men are 
of high spirit and hence less tractable, and in Italy therefore 
regal government cannot exist except in those places where lords 
have established and maintain a tyranny. 

In chapter ten of Book III the author gives a four-fold classifr 
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cation oidomimay the sacerdotal and regal, the purely regal (which 
includes the Imperial), the ‘Apolitical,’’ and the a‘ economical.” It 
is apparent that for him the purely regal and the political are 
mutually exclusive and that the political form can never be 
“despotic,” while the regal is sometimes a complete despotism, if 
not always despotic in some respects, a despotism being a dominium . 
in which the subjects are treated rather as slaves than as citizens, 
a form necessary and legitimate in backward parts of the world 
where men have neither spirit nor intelligence enough to be citizens 
of a free state. 

A regal dominium the author never expressly defines, but he 
seems to consider it a government of one ruler with “arbitrary 
power {-potestas arhitTarid)^^ who in his administration of justice 
is bound by no existing laws, since the rules for the decision of 
particular cases are “in his breast” and that which pleases him Is 
held to be law. Such a form of government is inferior to the 
political, if we compare dominium with A^the uncorrupt status of 
human nature called the state of innocence, in which there was no 
royal government but a political, because there was then no 
dominion, which implies servitude, but preeminence and subjection 
in disposing and governing the multitude, in accordance with the 
merits of each one.” Regal government came about and persists 
on account of the corruption of nature.^ 

Such statements are unusual in the later thirteenth century and 
for that reason very interesting. It is apparent that the Italian 
author of this portion of the De Regimine Principum has a decided 
preference for a government on the model of the communes of 
Italy and an antipathy to every form of monarchy as a dominium 
unfitted for Italians or for men of like spirit anywhere. A king in 

i The four forms referred to above are exactly those used by Wm of Moerbeka in trans- 
lating the four of Aristotle’s Politics (I, i, 2), ttoXitcic^p, ^aoCi^bv, olmvofuKbp, 

Compare also St. Thomas’s conunents on this passage in his commentary on the PcAiiics 
{Ai^iendix II). 

AKjarently the continuator differs from St. Thomas chiefly in his a^umption that a king s 
power is in its nature ** arbitrary,” whereas St. Thomas held it to be only ‘ ahsolut^’’ 
Being “ arbitrary,” it is also necessarily ** despotic,^’ and therefore incondsta^t with 
“pofitical,’* both of which characteristics St- Thomas demes to be true of real kingship. 
SL TWiflc believed a non-despotic monarchy to be possible, tlmngh he preferred 

a pure monarchy, which he conadered non-despotic also. His contiiiuator thoi^^t that 
aS monarchy being arbitrary must be despotic. can therefore be no limited monanby, 

for tie essence of monarchy itself is arbitrary rule. A “limited” monarchy is a contr^ic- 
in terms. As a conseQuence, for him oU limited governments must be aon-rnona n duc a. ^ 
yjgtfi nn other could be free. The whole differaice between the two views really bcs between 
the two words “absolute” and *‘arlfftraiy.” 
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reality exercises a power not only “absolute’^ but truly ‘^arbitrary,” 
and the condition of his “subjects^’ can never be anything but 
servile compared with that of free “citizens^’ under a ‘Apolitical” 
regime. If all forms of dominion must fall under one or the other 
of Aristotle^ s two classes, “politicaU’ and “despotic,” it is clear 
that for him regal dominion is invariably despotic. It may be 
legitimate but is always more or less servile, and, as he hints, in 
actual practice it is often scarcely distinguishable from a tyranny. 

This evident dislike of all monarchy — notwithstanding a little 
occasional lip-service — is in flat contradiction of the statements 
contained in the first part of the same treatise and furnishes 
further proof, if more were needed, of the dual authorship of the 
book. It is also contrary to the main current of political specula- 
tion at the time. 

For these reasons the continuation of the De Regimine Princi^um 
is one of the most unusual political writings of its age and of great 
value on account of its recognition of existing institutions, both 
democratic and feudal ; but it may well be doubted whether it 
has an importance in proportion if we consider it in the light of 
its influence on the contemporary growth of political thought. 
One possible reason for a lack of influence is a certain amount of 
confusion in the author’s thought and expression, another may lie 
in his failure boldly to apply his favorite principles of government 
to the highest political units of the realm and the Empire. But 
when all is said, it is well to remember that the principle central 
among them all — that the members of a free state must be true 
citizens in the Aristotelian sense and have a part in its control — 
this remained at the end of the middle ages the dominant theme of 
the last of the great medieval theorists, Nicholas of Cusa; and] 
in modern times it has become the commonplace of all political 
thought. 

Among the writings of the thirteenth century there is probably 
no more striking proof of the revolution suddenly wrought in the 
development of political speculation by the recovery of Aristotle, 
than the treatise of Egidius Romanus, De Regimine Principum. 
Though its author was a canonist and an Augustinian — he was 
later head of the order — this book, written in or before 1285, is 
permeated from end to end with Aristotellanlsm. To say, as the 
Roman jurists and the Christian fathers after them for ages had 
said, that the jus gentium is a degradation of the jus naturale, or 
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a departure from it, according to Egidius, is “to speak barbarously” 
(ruditer loqui).^ Such institutions as slavery or private contracts 
are not contrary to nature ; they are additions to or developments 
of it. It is as absurd to consider them with the lawyers (juriste) 
as against nature as it would be to hold that the wearing of clothes 
is against nature merely because it was not done in the most primi- 
tive times. The utility of men has required the introduction 
of many new institutions and rules by human law as additions 
to the primitive ones, but these are not against nature simply 
because not primitive, the product of human law. Nothing is 
truly against nature unless it is contrary to the dictates of natural 
reason. The mere fact that in the beginning men were bom free, 
does not make of slavery an institution “against nature.”^ In 
like fashion private property and the institutions of govern- 
ment, because they developed later, are not worse but better 
than the institutions which preceded, since they are a fuller un- 
folding of man’s nature, for man is by nature “a being civil and 
political.” 

That this is pure Aristotelianism is obvious ; what a break it 
marks with the political thought of the western world in the pre- 
ceding fifteen centuries and more, and what a sudden break, may 
be appreciated by comparing it with the views on the same matters 
expressed by John of Salisbury in his Policraticus, 

As its title indicates, the De Regimine Principum of Egidius 
Romanus is not wholly nor even primarily a discussion of the nature 
of the state : its theme is the regimen of princes. It is one of the 
most important early examples of a general type of political 
writing which appeared with increasing frequency up to the end 
of the period of the Enlightenment in the eighteenth century. 
The best examples from the thirteenth century are the De^ Regimine 
Principum begun by St. Thomas Aquinas and dedicated to the 
King of Cyprus; and this book with a similar title, written for 
the instruction of the heir to the French Crown by Egidius Roma- 

1 De Regimine Principum, Bk. m, part ii, chap. xxn. I have used the editicm published 
at Kome in 1482. 

A French ver^n of the treatise, of the late thirteenth or early fourteenth century, was 
puHtshed in 1899 : Li Uares du gmatememerU des rots ed. by Samud Paul Molenaer, New 
York. In his infroduction, the editor gives a full account of the book, and in “ Appent^ C," 
a list of the editims of it, the last in 1617. 

^ De Regkttine Principum, III, ii, xzzi. The same distinction enforced by same 
Sustratioin is made by Saint Hmmas Aquinas, Summa Th&dogica, Piima, Secmxdae Paitia^ 
Quaestio XCIV, art. v. Ante, pp. 334-355. 
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nus, then his tutor, before the death of King Philip III in 1285. 
The long series really culminates in Bossuet’s Politique tiree ie 
VEcritiire Sainte, though there are numerous later examples. The 
works of this type are as a general rule tiresome to the last degree. 
“Almost always there are the same general ideas, the same vague 
counsels, the same impersonal observations; in this medley of 
QQjj^j^Qf^pl^ces, copied one from another it is difficult to single out 
one work which shows any trace of interest or originality.” 1 The 
majority of these books are more suggestive of Hannah More than 
of Machiavelli ; and yet, properly speaking, the list of them would 
be incomplete if it did not include The Prince itself, as well as the 
brilliant dialogue of Buchanan, the Monarchia His-panica of Cam- 
panella, and the De Rege of Mariana. 

The De Regimine Principum of Egidius has some of the defects 
and many of the merits of most works of this kind. It is divided 
into three books and only one of these is concerned with the strictly 
political activities of the king. The first is ethical, the second 
“economical” (dealing with the king’s family and household) and 
it is significant that the references to Aristotle far outnumber all 
others even in Book I. Book III, with which we are concerned 
here, is divided into three parts, the first of which treats of the 
question what good or end is served by the community of the house- 
hold, of the civitas, and of the realm ; the second and most impor- 
tant deals with the government of a civitas or realm in time of 
peace ; and the third with the same government but in time of 
war, an interesting treatise on warfare and defence, closing with 
one chapter on the navy. 

The main conclusions and even much of the arrangement of 
parts I and II of Book III are taken with little change from Aris- 
totle’s Politics and therefore need not be repeated in detail. As 
in the Politics the discussion begins with a discussion of the good or 
end which the community of the civitas or of the realm is by its 
nature destined to fulfil. Each of these two political units is a 
true community (communitas') or koinonia, and it is the purpose of 
part I, as it was of Book I of the Politics, to prove that this com- 
munity is “according to nature”; as “natural,” in fact, as the 
household and the village out of which it evolves. And the funda- 
mental reason for it all is the same as Aristotle’s. “There is, 
says Egidius, “inborn in all men by nature, an impetus {impetus) 
1 Lacoiir-Gayet, L'iducaiion poUiique de Louis ist ed., p. 23. 
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toward such a community as that of the civitas.^ By nature man 
is a being political and civil (polliticum animal et civile)? In chap- 
ter III he undertakes to prove that this is true in general notwith- 
standing the fact that some men actually live apart from the 
state {non civiliter vivere) ; and here he adds to the Gods, who for 
Aristotle were above, and to the beasts, which were below the 
state, the “religious,’^ a class regarded in the middle ages as civ- 
illy” dead. To adapt Aristotle’s ideas to his own time, one more 
addition was necessary and this Egidius makes in chapter V, in 
which he proves that everything which in the Politics is found to 
be true of the civitas is equally true of the highest and most compre- 
hensive community of his own day, the regnum^ of which the civitas 
is a part.® A civitas is a community {communicatio) whose end is 
the good and virtuous life of the citizens, a life perfect and self- 
sufficient ; a realm is a great multitude composed of many nobles 
and freemen living a life of virtue under the government of one 
best man as under a king.”^ The same “formal cause” is thus 
operative in both, but for Egidius the realm, not the civitas^ has 
come to be the final consummation of man’s political life. It is 
significant that he makes no mention whatever of the other com- 
munity regarded by many as the most comprehensive of all, the 
Empire; but he was writing in France, for the edification of its 
future king. This however does not necessarily imply any insin- 
cerity on his part, for nothing in any of his surviving writings 
indicates that he was ever an Imperialist or a Germanist- 

Next follows, In the order of the Politicsy an interesting discussion 
of alternative theories, Plato’s especially, which it is unnecessary 
to summarize here. Egidius criticises the same features of Plato’s 
Republic that Aristotle does and in much the same way. He 
favors Aristotle’s unity as against Plato’s uniformity, and agrees 
with “the philosopher” in condemning the community in property, 
wives, and children, and the military training of women. The 
chief positive contribution of Egidius, If he can be said to make any 
beyond a remarkable adaptation of Aristotle, is contained in the 

^ IXe Regimine Prindpitmr m, I, cap. i. In omnibus hominibus est quidam natnraKs 
Impetiis ad communitatem civitatis. St. 'Hiomas Aquinas, Conomentaiy on Azistotlo^s 
I, 2. Natura quidem igitur impetus In omnibus ad takm c ommuni tatem : 

qm autem primus instituit, maximorum bonorum causa. Translation, of WiUiain of Moer- 
beim. F. Susemibl, Arist&tdis Pditicorum Idbri Qdo^ 1872, p. 10. 

* Egidiiis Romanus, De Regimim Principtmj Bk. m, part i, n. 

*Book m, part ii, chap. xxzh. 
chap, innii. 
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thirty-six chapters of Part II in which he treats of the manner of 
ruling a cwttas or in time of peace. He here indicates the 

usual medieval preference for monarchy over all other forms of the 
state mentioned by Aristotle, and he argues at length in favor of 
the hereditary monarchy and against the elective. One of his 
reasons for preferring the former was that it was better suited to 
ensure the good of the subjects because it was founded in ancient 
custom and was therefore more according to nature. ‘Tor cus- 
tom is a sort of other nature, wherefore forms of government orig- 
inating in custom become quasi-natural.'’ ^ This reflects the view 
which he sets forth elsewhere at greater length, that additions made 
by human law — which he normally regards as customary law — 
are not necessarily against the law of nature. To reach such an 
Aristotelian conclusion as this, he, of course, has to repudiate the 
definition of natural law given by Ulpian and adopted by the 
authors of Justinian's Institutes which identifies it with animal 
instinct. This he does by making a fourfold classification of law, 
into the jus natuTdle, jus animciliuTn^ jus gentiuTUy and jus civile^, 
thus distinguishing sharply between the law of man and that of 
the lower animals.^ 

In discussing the duties and functions of the prince Egidius 
devotes much space — much more proportionally than the Politics 
— to the difference between monarchy and tyranny, to the obliga- 
tion of a prince to be a king and not a tyrant, and to the means he 

must employ to do so. 

The bulk of this Interesting discussion of politics is devoted to 
the functions and above all to the duties of the prince; but the 
author adds further chapters on the necessity of the king’s taking 
counsel in the administration of his realm, the matters on whidi 
such counsel should be had, and the character and position of 
those from whom It should be received. This discussion Is fol- 
lowed by another on the duties of the king s judges,^ and this 
part of the book concludes with a section on the duties of the 

people. 

In sum, the king is “head of the realm” {caput repi)} in a 
sense he is law personified, for law is, as It were, an inanimate prince, 
and the prince a living law ; and insofar as the animate is hig^r 
than the inanimate, to this degree the prince is above the law. ^ o 
doubt, then, whether the prince should be just and impartial is to 
1 Book m, part ii, chap. v. * Chap. mv. ® Chap. zxxv. 
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doubt whether a rule is truly a rule ; and without an even rule all 
things would be in disorder.^ 

It is thus in the very nature of a true king to rule justly, and it is 
therefore the duty of every prince so to rule, and to strive to make 
his subjects good and virtuous. If he falls in this he is no king but 
a tyrant. If he does it — and apparently only if he does — then 
it is the subjects^ duty to reverence and obey him, to avoid all 
occasion for his anger, and to be careful “not to transgress his 
ordinances and precepts’’; “for it is worst of all for a realm to 
forsake the royal ordinances and the lawful precepts and not to 
be ruled by the king.” ^ 

A general survey of the political and intellectual development 
of the period between the close of the investiture struggle and the 
end of the middle ages leads to the impression that as a whole it 
was an epoch of ecclesiastic controversy in which the writings on 
“Church and State” constituted the chief stimulus to active 
political thought, furnished the principal concrete issue upon which 
it turned, and determined the general form of its expression. For 
most of the period, therefore, it is in writings concerned with this 
great controversy that we have found our main literary source of 
new political ideas and the chief illustration of habitual ones. But 
as we have seen the great controversy is divided chronologically 
into several distinct struggles each with its own peculiar sources 
of friction, and between these periods of intense controversial 
activity lie intervals of comparative quiet when for a brief period 
the chief purpose of political writing is neither to refute any 
particular “heresy” nor to drive its supporters out of court, but 
rather to survey in calmer spirit the whole complex of social and 
political relations and find a firm foundation upon which they can 
rest. Between the middle of the twelfth century and the end of 
the thirteenth we find such a period, when for a little time political 
works are sometimes more systematic than polemical, and John 
of Salisbury in truly philosophic spirit can sum up the thought of 
past centuries and St. Thomas lay a firm foundation for that of the 
centuries to come. 

But the interval was comparatively short, and from the renewal 
of the old strife In the persons of Boniface VIII and Philip IV to 
the end, the current of political thought is found again flawing 
through the rapids of controversy instead of the quieter pools, 
1 Bk. HE, part ii, chap. xii. * Ch^. zzziy. 



344 


THE GROWTH OF POLITICAL THOUGHT 


and the charts we must follow are writings in support of a cause, 
such as the Summa, so called, of Augustinus Triumphus or the 
Defensor Pads. To this, in the fourteenth century, there is only 
one exception important enough to be noted. We find here and 
there, in the technical writings of the jurists of this period, useful 
indications of contemporary thought entirely unoriginal and 
unsystematic, but the more valuable politically because they are 
usually unbiassed by championship of either side in the great 
controversy of the age. On incidental political questions they 
are cool, detached, and occasionally a little cynical. 

The general name of ‘"commentators’’ has been given by modern 
historians to the civil lawyers of this general period because the 
briefer “gloss” or note explanatory of Justinian’s text customary 
with their predecessors in the law school of Bologna and elsewhere, 
had grown under their hands into an extended discussion of points 
of law for which the words of the original Roman law-book often 
served only as an introduction. 

It was this, of course, which later laid them open to the attacks 
of the purists of the humanistic revival such as Cujas, who could 
only refer to them as “donkeys.” Neither their Latin nor their 
law was classical, and it was easy to pick out “howlers” in plenty 
from their references to ancient history. 

But it is in these very characteristics that we find their chief 
Importance for the history of political ideas. Unlike their prede- 
cessors the Glossators of the twelfth and thirteenth centuries, the 
primary object they had in mind in their writings was not the clari- 
fication of a law of the sixth century, but an application of the 
principles of Roman jurisprudence to the laws actually existing in 
the fourteenth. 

“The task to which they addressed themselves was a new one, 
and a greater one than anything attempted by their predecessors, 
the task namely of building up, on the foundations furnished by 
the Glossators, a Roman law which might be applied in actual 
life and which, as such, might serve (in the first instance for Italy) 
as a living common law.” ^ The earlier Glossators are of vast 

^ The Institutes, by Rudolpb Sohm, translated by J- C. Ledlie, 3d ed., Oxford, iSgy, p- 141* 
This book is valuable for the whole subject and more sympathetic toward the Post-Glopato 
than the monniuental work of Savigny, which, however, after a century still remaii^ toe 
standard account of medieval Roman law, Geschichte des rbmischen Rechis im 
2d ed., 7 volumes, Heidelberg, 1834 ff- A good brief statement is given in ^ 

Paul Vinogradoff in Rofnau Losw in Mediaeval Europe, New York, 190Q, new ed. edited 1^ 
ProfeKor de Zulueta. 
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importance in the general history of political thought, but none 
of this is owing to any information they can give us of how men 
were actually thinking about the state at the time they were 
lecturing on the law of ancient Rome. These Post-Glossators of 
the fourteenth century, on the contrary, just because they were 
practical lawyers dealing with the legal problems of their own time 
have an interest for the historian of political thought in direct 
proportion to the ‘'barbarism” of their law. The greatest of them 
was Bartolus, and the most important for politics,^ but no one at 
all acquainted with this juristic literature will expect to find in his 
writings many positive contributions to political thought. One 
does find, however, some invaluable indications of the nature and 
the practical efiects of some of the political ideas generally held 
in the fourteenth century. In his discussion, for example, of the 
status of litigants in a city with metum et mixtum imferinm he 
illustrates the contemporary political meaning of that ancient 
legal phrase and shows the widespread practical effects of the 
great dilemma of the middle ages between the theory of the 
universality of Roman law and Roman sovereignty on the one 
hand, and on the other the undeniable independence of that law 
and authority enjoyed in fact, not by great realms only, such as 
France and England, but in considerable measure by “free cities” 
scattered over many parts of the “Roman” territory.^ Only one 
small work of his, 0% Tyranny (De Tytannid)^ attempts to deal at 
all systematically with any political problems, and even in it his 
purpose IS as always that of the practical lawyer only.® Its chief 
interest for us lies in the clear distinction he makes there, and 
apparently one then generally accepted, between an usurper, 
{sifu titulo) and a ruler with legitimate authority who by acts of 
misgovernment has forfeited his right to rule, a distinction which 
was to receive its greatest illustration later in the religious divisions 
of the sixteenth century. 

By the middle of the fourteenth century the medieval phase of 

1 ^ Baridus and the Deisdopmenl iff European FeUtical Ideas by J. N. ^gis in The 
Sight of Kings, 2d ed., Cambridge, 1914, PP- 34 S- 372 ; and, above al. the briffiant study Igr 
Mr. C. S. N. Woolf, Bartolus of Sassoferrato, Cambridge, 1913. . , 

* The passages from the omamentaiy of Saztolus on the Code which luustrate t^se J TOS- 

dictional ramblems and ccmstitnte the real b eginning s of the important Innndh of moOOT 
hw termed “private intemational law” os “the conflkt of laws,” have been tianslatei feg? 
Professca' J. H. Beale, Bartcdus on Bte Confiict of Laws, CambtKlge, Mass., . 9 

* Thb has be qn translated into Eng^ by Profe'sor Ejtoim Emertoe, Mumeum am 

Tymmy, Cambridge, Mass., 1925, pp. 119-154- 
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the ancient conflict of Church and State had practically come to 
an end. Opponents of papal claims could add nothing of impor- 
tance to what Marsiglio had already said, so long as medieval 
habits of thought persisted ; and on the other side, the scandal of 
the "‘Babylonish captivity,'’ followed by the worse scandal of the 
great schism, had for the time estopped men from defending the 
exclusive claims of an institution which in actual practice had 
fallen so low. But the very depth which the Papacy had sounded 
in this period, now brought to the fore another great question 
which was not new but was to remain the central political issue 
almost to the end of the middle ages, the problem of the true con- 
stitution of the Church itself. 

The history of political thought in the period of the Great 
Councils of the Church in the first half of the fifteenth century 
constitutes its last great medieval phase. It is the last time that 
these political problems were to be agitated in an intellectual world 
which still started with the assumption that Christendom is and 
must be one single regnum under the governance of God ; and pos- 
sibly the chief interest for the historian of thought in the attempts 
of the Councils to solve these problems lies in the conflict which 
there comes to light as never before between the old medieval 
idea of unity, and the new demands for recognition of ideas which 
had grown out of the institutions of national states now passing 
out of the stage of infancy and becoming dimly conscious of their 
‘‘national” rights and powers. 

The so-called Babylonish captivity had lasted almost seventy 
years, from 1309 to 1376. In the latter year Pope Gregory XI 
returned from Avignon to Rome, but on his death two years later 
and the election of the Italian Urban VI, the French party in de 
College of Cardinals, which had become the dominant party during 
the long residence at Avignon, withdrew from Rome and elected 
a French Pope who took the name of Clement VII. Devout 
men were now shocked by the unseemly conflict which followed 
between two men, each claiming to be the vicar of Christ and right- 
ful head of the universal Church, while the adhesion of the Euro- 
pean states to one or the other of them was dictated by motives 
purely political and worldly, and wholly selfish, and the spiritu 

mission of the Church seemed to be utterly ignored. 

The application of the extreme doctrine of the plenitudo potes- 
tails of the Pope to this unfortunate state of facts created an impasse 
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from which there seemed no way out except through a voluntary 
withdrawal of one Pope or both, which in the circumstances could 
scarcely be expected. In 1409 a Council convoked at Pisa by the 
cardinals adopted the revolutionary remedy of deposing both 
popes and choosing another, who assumed the name of Alexander 
V, but as neither of the deposed popes would renounce his rights, 
there were now three popes, each claiming of right an exclusive 
jurisdiction over all Christendom for which he was answerable to 
God alone. The scandal became so great that John XXIII, suc- 
cessor to Alexander, was finally forced reluctantly to summon the 
Council of Constance in 1414, and thus the great political question 
of the age was brought to a direct issue. 

This question was not a new one and there is nothing really 
new in the arguments employed before the Council or during 
its sessions, but never before had these arguments been expressed 
with such heat or at such length as now. The essential point 
in the contention of the reformers was their assertion of the com- 
petence of a universal Council of the Church to adjudicate a 
disputed claim to papal authority, with its important corollary 
that the jurisdiction of this Council is higher than that of any 
Pope. 

The position of the Conciliar party may probably be illustrated 
best by the acts of the Councils themselves which gave official 
expression to their views as to the true constitution of the Church 
universal- 

In 1409 the Council of Pisa, as a universal synod representing 
the Church universal,” had deposed Benedict XIII and Gregory 
XII as notorious schismatics.” ^ In 1415, at its fifth session, 
the Council of Constance agreed to a declaration far more general 
and far-reaching, ^‘Probably the most revolutionary official docu- 
ment in the history of the world, in the opinion of the late Dr. 
Figgis,® *'A General Coxmcil constituting and representing the 
Catholic Church, has authority immediately from Christ which 
everyone in existence of whatsoever status or dignity, even of 
papal, is bound to obey in those things which pertain to the faith, 
the extirpation of the said schism, and the reform of the Church 
in head and in members.” ® In October 1417 the Council issued 
aimther decree which, had it become permanent, might have had 

^ Miibt, Qudlan tatr GescMckie ies Fapsthms^ 4tii ed., p. 227. 

^From Gerson to GroHus, 1st ed., p. 35. 228, 
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practical results even more important. Its provisions included 
the summoning of councils at regular intervals of ten years “for- 
ever/' and guarantees of their independence of papal control 
through prorogation or removal from one place to another. In 
1439 these two decrees of the Council of Constance were reaflBrmed 
in the Council of Basel and refusal to accept them was branded as 
heresy.^ 

Our knowledge of the political thought of this time comes mainly 
from the voluminous writings in defence of these principles written 
between the beginning of the schism and the final victory of the 
Papacy over the Council in 1448.^ 

Chief among them are the writings of Gerson during the Council 
of Constance and the De Concordantia Catholic a of Nicholas of 
Cusa defending the acts of the Council of Basel, easily the greatest 
of fifteenth century political writings, and one of the most interest- 

1 Mirbt, op. cit., p. 233. 

2 The literature relating to the councils of the fifteenth century is large. Of the official 
acts of the councils a judicious selection is given in Mirbt, Quellen zur Geschichte des JPapsi- 
turns und des romiscken KatkoUzismus, 4th ed., Tiibingen, 1924, pp. 227-243, passim. The 
Acta Concilii Constanciensis edited by Heinrich Finke, four vols., Munster i. W.,- 1896- 
1928, now supersedes, for the official documents of Constance, the Magnum Oecumenicum 
Concilium Constantiense of Hermann von der Hardt, six vols., Frankfort and Leipzig, 1697- 
1700, though the latter remains valuable for some of the pamphlets reprinted there. For the 
Council of Basel, the older Consilia of Mansi, vols. 29-31, and AmpUssima Colleciio of 
Martene and Durand may be consulted, together with the Monumenia Conciliorum genera- 
lium saecidi decimi quinti, Vienna, vol. ii, i S73, and J. Haller, Concilium Basiliense : Studien und 
Quellen zur Geschichte des Concils von Basel, seven vols., 1896—1910. Among the histories of 
the councils it is unnecessary to mention any beyond, A History of the Papacy during the 
Period of the Reformation, by Bishop Creighton, vols. i and ii, Boston, 1S82 ; Hefele's 
ConcUiengeschichte ; and the early volumes of Pastor’s great History of the Popes (English 
translation). 

On the political aspects of the councils much less has been written in modem times. The 
brief chapter by Dr. John Neville Figgis in his From Gerson to Grotius, ist ed., Cambridge, 
1907, is the most brilliant and valuable summary extant, to which I am much indebted. 
He has dealt with a part of the subject also in Politics at the Council of Constance (Transac- 
tions of the Royal Historical Society). Mention should also be made of chap, x in Profeswr 
W. A. Dunning’s History of Political Theories Ancient and Mediaeval. Among contemporap' 
pamphlets, see Cardinal Zabarella’s De Schismatibus Authoritate Imperatoris ToUendis, in 
Schard, De Jurisdictione, Auioritate, et Praeeminentia Imperiali, Basiliae (1566), p. 688; 
the DePotestate Imperatoris et Papae of Antonins de Rosellis (printed in Goldast’s Monorchia, 
vol, i, p. 252 ff), and the writings of Henricus de Langenstein and others, especially of Petrus 
de AUiaco (Pierre d’Ailly), in the appendices to vols. i and ii of the complete works of Gerson 
edited by Louis Ellies du Pin, Antwerpiae, 1706 ; together with others printed in the collec- 
tion of von der Hardt referred to above. The De Oriu et Authoritate Imperii Romani of 
Aeneas Sylvius Gater Pope Pius II) is in Schard, op. cit., p. 314. The five volumes of the 
Opera Omnia Joannis Gersonii, edited by du Pin, contain all Gerson’s writings on the coun^ 
dl. The De Concordantia Catholica of Nicholas of Cusa is given in Schard, op. cit., p. 4^. 
For an admirable estimate of Cusanus, a select bibliography, and a brief summary of me 
De Concordantia, see Nicolas of Cusa, by Professor Ernest F. Jacob (The Social and PoUiicd 
Ideas of Some Great Thinkers of the Renaissance and the Reformation, edited by F. J- C. 
H^imshaw, p. 32) ; the fullest modem account of Nicholas of Cusa is by Edmond Vansteen- 
berghe, Le Cardinal Nicolas de Cues, Paris, 1920. 
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ing of the later middle ages.^ The De Concordantiay though written 
in support of a cause, was none the less a comprehensive summation 
of the political thought of the later middle ages, as the Polkraticus 
of John of Salisbury was of the earlier. Each came at the end of 
an era, and each sjummed it up. The De Concordaniia marks the 
last phase of a development of thought whose first phase is best 
illustrated by St. Thomas. As Dr. Figgis says, *Tt is almost the 
last book which treats Christendom as a single organic system, in 
which a complete theory of politics, whole and parts, is set forth.” * 
But though the theories of the conciliarists are not novel their 
expression of these theories and their application of them to the 
changing political conditions of the time are second to none in 
historical importance or in their actual influence upon subsequent 
political thought. It was ideas much older than Gerson’s which 
survived in modern Gallicanism, but a study of the whole move- 
ment will show that his formulation of these ideas constituted one 
of the chief precedents for all later assertions of the ^‘Gallican 
liberties” in France, and in fact for all later constitutionalism 
wherever it is to be found. The discussions of Constance, as 
Dr, Figgis points out — and it is equally true of the political 
writings in support of them — were “far more purely political 
than those of the Middle Ages, because they were not concerned 
with the conflicts between ecclesiastical and spiritual authority 
[though Gerson does deal incidentally with these at considerable 
length], but with the depositary, the functions, and the limits, 
of sovereign power in a perfect society.” ® *‘They did not anx- 
iously argue from the State to the Church or vice versa, but from 
the idea of a society to its consequences.” ^ “Arguing from the 
precedent of constitutional States,” the conciliar theory decides 
upon the best form of government in general, and lays down the 
lines which controversy took until Whigg^sm succumbed to the 
influence of Rousseau.” ® “Now the belief of the Conciliar writers, 
which was derived really from the facts of the political world of 
their day but based in argument on appeals partly to Aristotle 
and partly to the Mosaic system, was that this constitution [the 
most perfect possible because the one prescribed by Christ for 

^ The space here allotted to the condlar p^od is wh(^ inaHiimensiirate with its gre^ 
importance, but greater brevity seemed pos^le because there is so Httki lealhr bsw ^ the 
essentials of the theories advanced at the rime. 

* From Gerjon to GreHus, ist ed., p. 59. 

*Ihid.,p. ss. 


*Ib£d^ p. 54. 
* p. SO- 
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his Church] was a TroXireia, a mixed, or as later writers have 
called it, a limited monarchy, in which while the monarchical 
principle is preserved the danger of tyranny should be removed 
by the power of a small body of permanent advisers, a contin- 
ual council, and ultimately checked by a large representative 
assembly/’ ^ 

It was the illimitable potestas claimed during the schism by 
each of the rival popes as his exclusive right which made the 
healing of the schism appear so hopeless. For one brief period, 
however, the scandal became so notorious that it overrode the 
theories of the canonists. For the moment they were silenced 
though not convinced by the claim of the conciliar party that all 
authority existed only for the edification of the Church and must 
be resisted however legitimate, when it was found actually tending 
to the Church’s destruction. The Councils resulted and the unity 
of the Church was at length restored, but the very fulfilment of 
this part of the conciliar programme made the other part unattain- 
able. The scandal which made the councils possible was caused by 
the schism, not by the extravagance of papal claims, and therefore 
when the former was removed the latter proved to be too firmly 
entrenched in the law and custom of the Church to be attacked 
successfully; the short revolutionary period of the councils was 
followed by *^the Papalist reaction,” a phrase aptly characterizing 
political conditions to the end of the middle ages, so far as these 
were concerned with the problem of Church and State. In the 
failure of the councils and in its causes. Dr. Figgis says, ^'are to be 
discerned at once the grounds of the religious revolution [the 
Protestant revolt of the sixteenth century], the excuse for ultra- 
montane ideals, and the general tendency to autocracy in all 
States.” 2 As to the Reformation and ultramontanism, there can 
be no doubt; for autocracy in secular politics the case does not 
seem to be quite so clear. To say that “Eugenius IV is the fore- 
runner of Louis XIV” is impliedly to ascribe to the revived pleni-- 
tudo potestaiis of the Pope a somewhat greater role as a factor in the 
growth of secular absolutism in Europe after the fifteenth century 
than seems warrantable. 

The weakening of feudalism and the growing strength of mon- 
archy as the focus of the new national feeling, at least in the most 
centralized of the states of the West, would seem to be forces potent 

1 From Gerson to Grotius, p, 50. ® IHd^j p. 35* 
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enough ultimately to bring about autocracy without the help of 
canonist doctrine or papal power. As to the Papacy itself, the 
truth of Dr. Figgis’s observation is proved both by oflEcial pro- 
nouncements and by other writings. Among the latter probably 
the most important in the fifteenth century is the Summa contra 
Ecclesie et Primatus Aposioli Petri Adversarios of John of Turre- 
cremata.^ The title indicates accurately the purpose and the 
contents of the book. Its size and comprehensiveness warrant 
the title of Summa^ and it is clearly intended not only as a refuta- 
tion of the heresies of WycliflFe and Hus to which considerable 
attention is given, but even more as a direct answer to the conten- 
tions of the conciliarists concerning the relative powers of Pope 
and Council. So far as this latter question is concerned — and 
it was the chief question in dispute at the time — this book of 
John of Turrecremata may be considered as probably the chief 
and the most authoritative presentation of the official view of the 
Papacy, the fullest statement of the principles of “the Papalist 
reaction.” As might be expected, it is uncompromising in its 
denial of the validity of the decrees of the Councils of Constance 
and Basel, and in its assertion of the superiority of the Pope to 
any Council and of his power to annul or dispense with its decrees. 
It is therefore at first sight surprising to find, on the question of 
the relation of the papal jurisdiction to that of secular rulers, a 
moderate view much closer to the doctrine of Innocent III or of 
Cardinal Bellarmine in the sixteenth century, than to the extreme 
views of Augustinus Triumphus or A1 varus Pelagius or to the 
majority of papal defenses in the later fifteenth and early sixteenth 
centuries. 

But if the “ultramontanism” of the restored Papacy justifies 
the word “reaction” in describing its ecclesiastical theory, the 
phrase “ age of the concordats,” sometimes applied to this period, 
is equally accurate as an indication of its actual practice in dealings 
with the secular governments of the time. With the exception of 
France, from which the conciliar principles had come and where 
they were more deeply rooted than elsewhere, the states of western 
Europe were in the main content to drop the question of the 
general constitution of the Church and oppose no serious objection 

^ I liave used the edit jo ni published at R<mie in 1489, apparm.t]^ the Pf^cePs. 
Maoy extracts from it are printed In Giesder's Compendium of Ecdesiastkdl History (JEni^di 
tianslatiim), Edinburgh^ iSsSi P- 4^5 
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to the papal theory, provided some clerical abuses were remedied 
and a few regalian rights guaranteed within their own dominions. 
Thus the Papacy by a concordat or treaty with each state could 
make such concessions of this kind as were necessary without any 
apparent impairment of the theory of its own plenitude of power. 
They were concessions only. But they were concessions guaran- 
teed by a bilateral document in the nature of a treaty, which implies 
two treaty-making powers. The concordats were in fact the price 
the Papacy paid for its victory over the councils and it was a 
price heavier than appeared at the time. They were a tacit 
acknowledgment of the sovereignty of national states and they 
mark the virtual end of the medieval theory that Christendom 
in its secular aspect is one great state as in its spiritual it is a single 
Church. From such an admission the logical inference must 
come sooner or later that the Church is in every nation instead of 
embracing all nations, and this can ultimately mean only that its 
functions are primarily spiritual and that its participation in 
secular matters is never justifiable except for a spiritual end — ad 
finem spiritualem. Cardinal Bellarmine’s sixteenth century doc- 
trine of the indirect power of the Pope in secular matters was not 
new in principle, but it had a new ‘UnternationaP’ application for 
which there had been less occasion before the late medieval period. 
The concordats made the theory of the indirect power a logical 
necessity, the only possible alternative to Gallicanism in Catholic 
Europe. By the beginning of the seventeenth century the doctrine 
of the papal plenitude of power which opposed the Gallican princi- 
ple of its purely spiritual character, in practically every part of 
Europe which remained Catholic, had been softened into the claim 
of a right to mingle In secular matters only where spiritual needs 
imperatively demanded It; the fourteenth century doctrine that 
the Pope was temporal lord of the world, even of the Christian 
world, was gone forever. The principal factor in this great theo- 
retical change was the emergence of national states so strong that 
their independent sovereignty could not safely be denied, and the 
concordats of the fifteenth century were a tacit admission of the 
fact and probably a principal cause of the subsequent change in 
theory. It was probably an early appreciation of this which led 
John of Turrecremata to couple his theory of papal omnipotence 
in matters spiritual with a power only indirect in matters temporal, 
but the majority of contemporary papal champions had not his 
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keenness of sight, and it was only after the Council of Trent and 
the appearance of Cardinal Bellarmine^s epoch-making Dispuia-^ 
tiones that this doctrine became general.^ 

France alone of the important nation-states of western Europe 
was still too firmly committed to the conciliar principles to make 
the concessions implied in a concordat with a Pope, Her solu- 
tion of the problem, through the independent enactment of an 
assembly of the clergy of France summoned by King Charles VII, 
the Pragmatic Sanction of Bourges in 1438, constitutes the chief 
land-mark in the early development of the so-called ‘^Liberties of 
the Gallican Church.” ^ 

When we turn, in the history of political thought in the fifteenth 
century, from the ecclesiastical to the secular field, we find com- 
paratively few striking new developments and no very important 
literary sources, but the institutional growth was going steadily 
on which was slowly transforming the political world. On its 
intellectual side probably the political development of greatest 
importance was the gradual preparation of Germany for the 
reception of Roman law which was accomplished in the sixteenth 
century.* Of the books in which the development of the time may 
be traced, one of the most important was the Libellus de Cesarea 
Monarchia of Peter von Andlau which appeared In 1460.^ It had 
been preceded by some fifteen years by the short treatise of Aeneas 
Sylvius, De Ortu et Authoritate Imperii Romania and both followed 
at an interval of more than a century the important work of Lupoid 
von Bebenburg. But Lupoid wrote when nationalism was just 
beginning to influence political thought ; It is more prominent in 
these two constitutional writers of the fifteenth century- The 
work of Aeneas is important as *^the first study of the nature and 

> The most important of the concordats, but in its pioviskms, h the oac con- 

cluded at Vi enna between Pope Nicholas V and the Emperor Frederick III in 1448. It is 
printed in Zeumer, QueMensamrtUung, p. 221 ; Mirbt, Quellen (4th ed,), p. 238 ; andelsewhere. 

* The text of the Pragmatic Sanction of Bourges is giveai in Isambert, ginirsl ies 

andennes lots frmqahes, voL ix, pp. 3-47- 

The best account of it is in the admirable ^udy by NoS Vakas, Eisidre de ProimaUque 
SancUon de Bourges sous Charles VII, Paris, 1906, which inciu<^ a valuable appendix ol 
illustrative documents, 

* The account of the Reception which I have f(mnd most satirfactCKcy is Die Vrsacheu dee 

ResepHen des romischen Reckts m Deuisc^daad^ by Georg von Below, Muncben und Bex&iy 
1905. ' It is preceded by a valuable critical examination of the eaziii^ modem wwks the 
s^^ject, ^ 

* Printed in the Zmtsckriit der SamgnyS^mtg (Germ, Abteihmg xn, pp. 34 r-io 3 ; 

pp. 163-219)1 Th^ fullest acoouTit it is by Dr. Jc^ Huri&, Peier wm AndlaUff, Stiasdsm^ 
1897, 
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content of sovereignty/' ^ though the analysis of the conception was 
to wait for more than a century before it was made by Bodin, while 
Aeneas deals with it only in the concrete form of the institutions 
of the Empire. He differs from Peter von Andlau chiefly in treat- 
ing the Empire as Roman, while Peter considers it as essentially 
German. For this reason there seems some justification for 
calling the Lihellus de Cesarea Monarchic, as Hiirbin does, the first 
attempt to treat of German constitutional law.^ 

Probably both these books are more important constitutionally 
than politically. The writings of Sir John Fortescue have an 
importance of both kinds, but this is probably owing to the use 
made of them in later constitutional crises in England, and to the 
indications they give of contemporary habits of thought, rather 
than to any great power of political analysis on the part of the 
author. 

Next to Bracton, among medieval English writers on law and 
politics, the author probably most quoted in the great struggles 
of the seventeenth century was Sir John Fortescue, Chief Justice 
of the Court of King's Bench under Henry VI ; and, as in Bracton's 
case, supporters and opponents of prerogative both claimed him as 
a champion of their own constitutional doctrines.® This impartial- 
ity resulted not alone from the proneness of controversialists always 
to force a one-sided meaning of their own into earlier precedents; 
it came in part from the apparently two-fold character of For- 
tescue’s thought itself and from the inability of men of a later 
generation any longer to reconcile political conceptions which the 
medieval mind was still capable of harmonizing. The seventeenth 
century could see nothing but antagonism between powers which 
Fortescue thought of as working in concert ; through the change of 
political conditions the earlier harmony had become a strident 
discord. For Fortescue, though writing late in the fifteenth 


^ Retim, Geschichte der Staatsrechtswissenschaft, p. 197. 

^ Peter von Andlau, p. 184. See also Rehm, Geschichte der Staatsrechtswissenschafif 
p. 182, note 6. 

® Their quotations were all from the De Laudibus Legum Angliae, the only work of For- 
tescue^s then in print. The Governance of England was first printed in the eighteenth century, 
and the N atura Legis Naturae, never before Lord Clermont’s edition of Fortescue’s works 
which appeared in 1869. References to many of these quotations is made by Miss Caroline 
A. J. Skeel, in a paper included in the Transactions of the Royal Historical Society for 1916 
C^^rd Series, vol. x, pp. 77-114) on The Influence of the Writings of Sir John Fortescue, 
For an additional modem discussion of Fortescue, see Miss A. E. Levett, Sir John Fortescue, 
in The Social and Political Ideas; of Some Great Thinkers of the Renaissance and the Reforma- 
tion, edited by F. J. C. Heamshaw, pp. 61-85. 
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century, was still distinctly medieval in thought, and the feudal 
conception of the state which he retained could accommodate jura 
regalia with the rights of subjects in a way not possible for men to 
whom feudalism was no longer even a memory or at best only 
''the badge of their ancient slavery.” ^ 

No word is more prominent in the political part of Fortescue’s 
works than dominium^ and the feudal doctrine of dominion is the 
key to his whole theory of the state. Now the essence of the theory 
of dominion is a hierarchy of rights and powers all existing in or 
exercisable over the same objects or persons, and the fundamental 
relationship of one power to another in this hierarchy is the superi- 
ority of the higher to the lower, rather than a complete supremacy 
in any one over all others. Historically as well as etymologically 
the “sovereign” (superanus) was in many respects superior before 
he became supreme. Every baron, says Beaumanoir, is “sover- 
eign” in his barony, but the king is sovereign over all and of his 
own right has control over the whole of his kingdom.^ Barons 
within their own fiefs have powers similar to the king’s, as his in 
his own kingdom are similar to the Emperor’s, but these powers 
are not to be exercised against the king.^ The king’s right is greater 
than all others, but only because he alone has custody {garde) 
over all the realm with obligations and powers correspondingly 
wide. Richard Fitzralph, Archbishop of Armagh, expressed these 
ideas with unusual clearness in his De Pauperie Salvatorisy written 
about the middle of the fourteenth century, and a quotation from 
him may prove helpful in understanding the thought of his century 
and the next. 

Richard: Since there are then several rights of dominion over a 
single thing any one of which belongs to one person alone, as a 
baron has his own dominion over one barony, his lord the earl 
has his dominion over the same barony, his duke has dominium 
belonging to him over the selfsame barony, and even his king has a 
regal dominion to him belonging; so it follows that each one of 
these has ownership (proprietas) of such a barony. Yet no one 
doubts, I think, that one who has ownership of an3rthing whatso- 
ever may make use of that thing without legal wrong (injuria) 
to anyone else, and so it follows that each of these may have use 

1 The phrase is Miltoa’s, The Tenure af Kings and Mn^siraies. 

> Centum^ de Beaumisis, etUted by SahnoiL, $ iQ43* 

* JMd., § isio. 
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of the barony without injury to any of the others ; and likewise 
any of the superiors mentioned above may, as it seems, without 
legal wrong to the baron receive the revenues of the barony and 
use them as he sees fit — which is not true/^ 

John: So it seems to follow, though I don’t see how that can 
hold good, because the baron can use and ought freely to have the 
use of the revenues of the barony, and not his superior lords except 
with his consent.” 

'‘Richard: You are wrong In adding that statement. For If 
the baron should intend to prevent his king’s, his duke’s, or his 
earl’s enjoyment of the use proper to the dominion of either in 
the revenues of the barony, then the baron would be doing an 
injury to his lord, for his lord’s right of use in things subject to 
him by his own right of dominion is just and proper. 

“ In a word, If the earl, the duke, or the king should summon 
the baron to his parliament or to a just war in which they have a 
common concern, and should decree a reasonable stipend for a 
certain number of knights to be paid out of the revenues of the 
baron for the conduct of the common war, he would do that 
justly, and the baron could not resist without doing him an injury; 
and the like is true in many other cases. And so the king, the 
duke, and the earl, In his own case may freely use the revenues of 
the barony and even the very person of the baron, yet they have 
no ownership in the revenues of the barony or in the body of the 
baron, though each of them does have over the barony a dominium 
belonging to him. It follows therefore that not every right of 
dominion belonging to one person alone is or can be called owner- 
ship.” 

“John: So I see, since the dominium of the aforesaid superiors, 
although a dominium belonging to them individually, in respect 
of the barony, is not full and entire, for not one of those superiors 
can grant or sell that barony nor perform any act of lordship in 
the barony, completely or generally as the baron can.” The latter 
form of dominion alone then, he thinks, is properly called proprietas^ 
and not the less complete rights of the superior lords. But Richard 
hastens to add a correction. 

^‘For everything belonging to one there is a corresponding pro- 
prietas: so, as each of these persons has a dominium of his own, in 
each of them exists one proprietas. But perhaps you do not notice 
that there Is one proprietas of dominion {proprietas dominii), 
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another proprietas of the thing dominated (m dominate pro- 
prietas)'' The superior lords, he says, have the former alone, the 
proprietas dominih the baron in addition has the ownership of the 
barony {proprietas baronie) or proprietary right in the thing dom- 
inated, and this gives him a fuller use of it than that enjoyed by 
the superior lords who have only a proprietas dominii. In general, 
‘‘the proprietas over distinct things is the immediate and entire 
dominion over those things.” ^ 

This is a long extract and somewhat technical, but it serves to 
make clear some fundamental political ideas of the later middle 
age, including Fortescue’s. It is noteworthy that the dominium 
of the king, according to Fitzralph’s statement, though higher in 
degree, is exactly the same in kind as that of the duke or the earl. 
It is evident that Fortescue^s dominium regale which so dominates 
all his political thought is of much the same kind. “As a piece of 
land which is given to me is called my right (jW), so the power 
which is given to the king is properly named the king's right.” ® 
In feudal fashion, the king's royal power is regarded as a quasi- 
private right over the persons and property of his subjects, existing 
side-by-side with, and in close relation to other proprietary or 
dominical rights not inconsistent with it which others enjoy over 
the same persons or property. With this in mind, we have one 
key to Fortescue's dominium regale and may hope to understand 
his dominium politicum et regale, and it becomes easier to appreciate 
the causes of the failure to apprehend his true meaning in the 
seventeenth century and afterward, when feudalism was a thing of 

the past. 

In light of the statements above we may consider Fortescue's 
famous classification of monarchical government which apj^ars 
in slightly varying form in all his works. In one of his writings 
Fortescue mentions three kinds of lordship, dominium regale, 
dominium politicum, and dominium despoticum^ where, as Mr. 
Plummer surmises, “by dominium regale he probably means^^a 
limited, and by dominium despoticum an absolute monarchy. 


1 Ricardi Armackaiti De Pauperie S<dmioris, Lib. I, cap. 2. in Jakanms Wy€Uj€ De 

Dominio Dimno, edited by R. L. Poole, London, jgp. 279-2^. ^ 

* Dt Nature Legis Naturae, Part I, chap. 27, The Works oj Str John Portescue, 

edited by Thomas (Fortescue). Lord Clennont, London, iS 6 g, voL 1, p. 218. 

* The Dedaracion upon Certayn Wryi^ges, Works, vol. i. p. 533- c r 

* The Governance of Enghnd, edited by Charles Plui^, Orfoi4 1885, ^ I m 
unable to a«ree with some of the principal condusons m to valuaWe mtroduction to tos 
bod:, but widi to acknowledge my great indebtedness to it. 
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In the De Natura Legis Naturae the author speaks of three forms 
of rule and calls them respectively dominium regahy dominium 
politicum, and dominium politicum et regale;'^ meaning, as 
Mr. Plummer thinks, by the first ‘‘absolute monarchy,” by the 
second, “republican government,” and by the third, “the mixture 
of the two” “which is constitutional monarchy.” ^ In the De 
Laudibus Legum Angliae the classification is practically the same 
as in the De Natura Legis NaturaSy^ and in the Governance of Eng^ 
land two kinds of kingdoms are referred to, a dominium regale in 
which the king “mey rule his peple bi suche lawes as he makyth 
hym self. And therfore he mey sett vppon thaim tayles and 
other imposicions, such as he wol hym self, withowt thair assent” ; 
and a dominium politicum et regalcy where the king “may not rule 
his peple bi other lawes than such as thai assenten unto. And 
therfore he mey sett vpon thaim non imposicions withowt thair 
owne assent.” ^ 

Before attempting to explain these terms or to criticise Mr. Plum- 
mer’s explanation, it is necessary to add another statement of 
Fortescue himself. In the De Laudibus he says in answer to a 
question of the Prince, “Wherefore, to give a brief answer to that 
question of yours concerning the different powers which kings 
claim over their subjects, I am firmly of opinion that it arises solely 
from the different natures of their original institution. . . . So the 
kingdom of England had its original from Brute and the Trojans, 
who attended him from Italy and Greece y and changed into a 
lordship both political and regal {in Dominium Politicum et Regale 
prorupit)P ^ 

In support of his most fundamental distinction, that between a 
dominium regale and one regale et politicumy Fortescue cites espe- 
cially the De Regimine Principum of St. Thomas Aquinas and the 
book with the same title by Egidius Romanus. In neither of these 
books can acceptance be found of any form of government that 
bears much resemblance to a “constitutional” or “limited” 

1 Part I, chap, xvi, Works, vol. i, pp. 77, 205. 

® The Governance of England, p. 83. 

® Chaps. 9-14, Fortescue De Laudibus Legum Angliae, edited by A. Amos, Cambridge 
1825, pp. 26-46, 218-223. 

The Governance of Englajid, chap, i, p. 109. In the De Natura Legis Naturae the king 
with dominium politicum et regale is said to rule “ secundum leges quas dves instituerunt" 
Part I, chap, xvi, Works, vol. i, p. 77. In the original instituerunt is not in italics. I have 
inserted them to emphasize the past tense. 

® Cap. xiii. 
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monarchy, though the difference between political and despotic 
government is well understood and that between monarchy and 
tyranny discussed at great length. We are driven to the conclu- 
sion reached by Lord Clermont and Mr. Plummer that Fortescue 
drew the most valuable part of his speculations ‘‘from his own 
experience of the government of England”; but, on the other 
hand, his own definite statements repeated in all his works, leave 
no doubt whatever that he considered these speculations to be 
essentially those of the De Regimine Principum of St. Thomas and 
of Egidius. Did he then misunderstand these authors, or may we 
possibly have been somewhat misunderstanding him ? When he 
says that dominium politicum et regale is to be found in principle in 
the De Regimine Principum^ and we can find nothing of constitu- 
tional monarchy” there, may It be that dominium politicum et 
regale for Fortescue does not quite mean “constitutional mon- 
archy” in our sense of the term; and if so, wherein does his 
meaning differ from ours 

Modem constitutional” or “limited” monarchy means some- 
what more than a mere “mle of law” : it implies necessarily the 
existence of some organ or organs of government with an authority 
not derived from the king. It is, in the words of Mr. Plummer’s 
definition of Fortescue’s dominium politicum et regale quoted above^ 
a mixture of absolute monarchy and republican government. The 

1 If the interpretations given above (pp. 329-333, 33S”33S) of the political thought <A 
St. Thomas and the continuation of his De Regimine Prinapum are accurate, it is apparent 
fTiat Fortescue adopted from the latter his terms dominium poiUicum and dominium regale^ 
but not his third form of government, the dominium poliiicum e( regale which for him best 
fits the English constitution. As we have seen, the continuator of St. Thomas was an 
anti-monardiist and his dominium regale was “de^x>tic” and incapable of mixing wiOi a 
dominium politicum, Fortescue, on the other hand, like St. Thomas, was unquestioQabi[7 
a monarchist and his dominium politicum et regcde was certainly not de^x>tic. Tholommeo 
of Lucca, therefore, in all probability furnished Fortescue with his termixu^ogy, but not 
with his theory of die state. That is, in general, the orthodox theory oS. monaidiy preva- 
lent in Fortescue^s days, held, as I have tried above to show, by both St- Thranas and 
Egidius Romanus, and set forth both in the De Regimine Principum of E^^us and ht St, 
Thomas's part of the other work with the same title. Fortescue gives no hint of seeing any 
inconsistency between St. Thomas and his continuator, and posribly he found none, hut he 
could not follow both. The assumptk>n that he agrees in theory with Egidius and ^ 
Thennas to account satisfactorily for all his statements; the assumptiem that he is 
following thft political views of Tholommeo is an impossible one if my reading of the De 
Regimine Principum is oorreert, for it would make Fortescue's theory dec^edly anti- 
monarchical and that it certainly was not. The only solution of this riddle which satisfies 
me Ees in the b^ef that Fortescrue is usmg the phrases dominium regale and dominium 
politicum in a sense (^insistent vdth the poHtical ideas of his time and with the monaicinad 
doctrine of St. Thomas and Egidius Romanus. This alone makes possible the mixture of 
the two in Fortescue's dominium paliHcum et regale, but it is a sense contrary to any *^re- 
publicanian” whether of Tholoxnmeo of Etxcca or cjI modem interpreters ot Fortesme. 
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king is not restricted merely negatively by laws defining or limiting 
his legitimate sphere of action : he is hampered positively in the 
actual exercise of his governmental functions by a competing 
authority which within its limits is as valid as his own. Nothing 
less than this can be meant by a true mixture of absolute monarchy 
and '‘republican government/' But no such mixture is advocated 
in the writings of St. Thomas or Egidius cited by Fortescue, little 
of it could, I believe, have been drawn by him, “from his own 
experience of the government of England, and there is no real 
indication anywhere in Fortescue's writings of the existence of 
such an idea in his own mind. Mr. Plummer is doubtless right 
in identifying dominium regale with monarchy “absolute" in 
some sense, he seems as certainly wrong in saying that by dominium 
foliticum Fortescue meant “republican government." To For- 
tescue the government of England was in his own day a regimen 
foliticum et regale. It had been merely regale in the mythical 
period of Brute which Fortescue accepted as historical, and was 
then a regimen despoticum not unsuited to the manners of that 
age; and regal it remained, for the Lancastrians were heirs of 
Brute's regalian rights and England was an hereditary monarchy. 
But Fortescue, like all the theorists of his age, was an Aristotelian 
as well as a monarchist, and in the thirteenth chapter of the De 
Laudibus, he shows how in time political government “broke out" 
{prorupit) in England and in other monarchies, as men advanced in 
political capacity. The political government which thus arose 
Fortescue defines in the words of Cicero reported in St. Augustine's 
City of God as “a body of men joined together in society by a 
consent to right, by an union of interests, and for promoting the 
common good." In the “body politic" so created it is inevitable 
that “one part must govern and the rest be governed," but such 
government must be according to the “right" in consent to which 
the state exists ; the king is the head of the body politic, but “the 
law, under which the people is incorporated, may be compared 
to the nerves or sinews of the body natural." “And as the bones, 
and all the other members of the body preserve their functions, 
and discharge their several offices by the nerves ; so do the members 
of the community by the law. And as the head of the body natural 
cannot change its nerves or sinews, cannot deny to the several 
parts their proper energy, their due proportion and aliment of 
blood ; neither can a king, who is head of the body politic, change 
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the laws thereof, nor take from the people what is theirs by right 
against their consents. ... For he is appointed to protect his 
subjects in their lives, properties and laws ; for this very end and 
purpose he has the delegation of power from the people ; and he 
has no just claim to any other power but this.” ^ Therefore, in 
England, which is a body politic, the king ^"may not rule his 
peple bi other lawes than such as thai assenten unto. And ther- 
fore he mey sett vpon thaim non imposicions withowt thair owne 
assent.” ^ These laws or sinews of the state, Fortescue says in 
chapter fifteen of the De Laudihusy so far as they are merely human 
in origin, consist of the laws of nature, customs, or statutes; ^*but 
the two former, when they are reduced into writing, and made 
public by a suflScient authority of the Prince, and commanded to 
be observed, they then pass into the nature of {in naturam mutant 
tur)i and are accepted as, constitutions or statutes, and, in virtue 
of such promulgation and command, oblige the subject to the 
observance of them under a greater penalty than otherwise they 
could do.” 

From all this it is plain that the king is under the law,” which, 
on its negative side, means that his rights are bounded by the 
existence of other rights in the hands of subjects. But is this 
properly a constitutional” or 'Timited” monarchy? Does it of 
necessity imply any popular control over the king in his govern- 
ment, or a definition of citizenship in any way similar to Aristotle^s, 
under which citizens shall rule and be ruled in turn ? Bodin later 
objected to that definition and on the ground that it was incon- 
sistent with the “absolute” monarchies of western Europe in the 
middle ages and afterward- It is true that Fortescue denies the 
right of the king to change the laws of the state, to obstruct the 
aibjects in “the discharge of their several offices,” or to deprive 
them of “their due proportion and aliment of blood”; but these 
restrictions we are now in little danger of overlooking though th^ 
often were overlooked in the seventeenth and eighteenth centuries. 
What we at present are most likely to forget is the fact that for 
Fortescue England's government was both “political” and “t^al,” 

1 De Laudihus An^iae^ chap. xiu. 

* The Governance of England^ chap, i, p- 109. Fortesciie is evidently t hmlrin g phnarity of 
the assent to pgrliftTnwifaT y grants when he thtzs speahs of the **lawes** whieh the people 
**assenten ■unto.** The obvious and st riding exercise of a "despotic” regal power oonsibted 
in the levying of ** imposicions** without consent as in France, and it was in this that 

Foirtescne bdieved a difference existed betwe^ the monarchies of Fiance ai^ Engibwnl . 
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a dominium poliiicum et regale: that by becoming a regimen politi- 
cum it did not cease also to be something of what it was before. 
Under the law of England even in Fortescue's time there were still 
jura regalia as well as rights of the subject, and the law gave to the 
members no authority to interfere with the head of the body 
politic in the discharge of his proper ofl5.ce or to deny him his ''due 
proportion and aliment of blood.” His rights were secured against 
the encroachment of his subjects by the same law which deprived 
him of the right to abridge their liberties or immunities, and the 
subjects had no more authority to alter that law in their interest 
than the king in his. Like the franchises of his subjects the king’s 
administration was a liberum regimen^ a "free” government. The 
"estate,” or at least the power of the king, thus remained a doni 
nium regale, and within the sphere of his royal administration he 
was without a superior or an equal and legally "absolute,” though 
the dominium politicum which had "broken out” since the days 
of Brute had deprived him, in theory at least, of his former arbi- 
trary or "despotic” power; thus leaving "regal” no longer, as 
before, synonymous with "despotic,^’ but substituting the directive 
force of law for the king’s unbridled will even in the performance of 
his "ofldce,” as well as recognizing the of subjects by which that 
oflhce’s scope was limited. Some of the rules of nature and custom 
which guaranteed these rights of both king and subject might be 
^'changed into the nature” of constitutions or statutes through a 
formal promulgation which the king alone could make and must 
make only with the subjects’ consent, but promulgation did not 
imply that either a king or his people might re-define, or abridge, or 
obstruct a right belonging to the other. 

England was thus still a dominium regale, but it was now also a 
dominium poHticum, and the royal office was hedged in by other 
rights guaranteed to subjects by laws "such as they assenten 
unto,” or "have established.” This is certainly a government 
" under law,” but it is scarcely helpful to define it without qualifica- 
tion as a "constitutional” or "limited” rule, mixed of absolute 
monarchy and "republican government.” 

In Fortescue the chief practical limitations on kingship are the 
negative limitations of law familiar to the medieval mind and 
enforceable as most things were in the feudal period, when enforce- 
able at all, almost entirely through remedies applicable for the 
securing of proprietary rights. In modern times, as in ancient, 
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governments are generally limited practically in a much more posi- 
tive way, by the actual infusion of a popular element among the 
organs of government themselves. In the middle ages, in short, 
government was limited^ in modern times it is also controlled; 
and a fruitful source of later constitutional struggles is to be found 
in the attempt positively to prove or to disprove a traditional right 
of control of government on the basis of medieval precedents which 
themselves contemplate nothing beyond its limitation, A failure 
to draw a distinction between these two must always result in 
serious misunderstanding not only of the whole of political thought 
in the later middle ages, but of many periods since, when medieval 
constitutional precedents were in dispute. 



CHAPTER VII 


CONCLUSION 

Probably nothing in Jean Bodin’s great treatise on politics has 
been more severely handled by modern English writers than his 
statement that the English monarchy of the late sixteenth century 
is an absolute monarchy differing in no essential way from that 
of France at the same period.^ Dr. John Cowell, a good English- 
man even though a professor of Civil Law, writing a generation 
after Bodin, reached a conclusion in some ways similar, and for his 
pains had his book condemned by the King under pressure from 
the House of Commons. Were these men as completely deceived 
concerning the nature of the English monarchy and of “absolute” 
monarchy in general as most modern historians insist? For 
answer we must look back to the conception of monarchy prevailing 
in the later middle ages, which still colored political thought m the 
sixteenth century, and, it must be admitted, is not always under- 
stood by constitutional historians of today, who are oftentimes 
almost as naive in their interpretations of medieval precedents as 
some of their predecessors In the seventeenth century. Applying 
to medieval times our own modern notions, we are too ready to 
assume that when a thirteenth century publicist declares, as Brac- 
ton did, that the King is “under the law,” he had in mind a “con- 
stitutional” ruler of the modern type. By a constitutional king 
we mean one whose power even if not his person is controlled by 
other agencies or organs in the state, one whose governmental 
acts may be brought to book through the “responsibility” of the 
king himself or of his appointees associated with him in their 
practical operation. A king who is irresponsible we think of as 
“absolute.” So he Is, and so he was thought to be in the middle 
ages. Their kings were actually both irresponsible and abso- 
lute, and a^olute because irresponsible. But the middle ages 
made some distinctions which we have lost or ignored. The 
power of a king was “absolute” and practically irresponsible, but 

^ For example, Sir William Holdsworth, A History of English Law^ vol. iv, p. 194. 
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it was not ‘^arbitrary/’ The medieval king was an autocrat 
juUf but he was not a despot, and if he abused his lawful power he 
might become a tyrant, something different from either, “What 
the king has willed has the force of law’’ only when that will is 
expressed in a particular way, and for certain purposes. As these 
limitations were usually expressed, the king is bound by the law of 
God and the law of nature, and sometimes the latter was considered 
the same as the customary “common” law of the land. “Custom 
is a sort of other nature,^’ Egidius Romanus asserted in the thir- 
teenth century, and in the middle ages generally men tended to 
identify the law of nature with the ancient coutumey much as some 
of the Roman jurists had identified it with the jus gentium centuries 
before, and as St. German in the sixteenth century identified it 
with the “law of reason” or Sir Edward Coke in the seventeenth 
with “the perfection of reason” which the ancient English common 
law embodied, a principle which Lord Camden declared late in the 
eighteenth century was “engrafted in” the English constitution. 
“Custom is the common law of those who use it,” declared Pierre 
Gregoire in 1572,^ arid as late as 1628 Sir John Davis could say, 
“Therefore as the lawe of naturey which the Schoolmen call lus 
communsy and which is also lus non scriptumy being written onely 
in the heart of man, is better then all the written lawes in the 
world to make men honest and happy in this life, if they would 
observe the rules thereof ; So the customary law of England, which 
we doe likewise call lus communey as comming neerest to the lawe 
of Naturey which is the root and touchstone of all good law^, 
and which is also lus non scriptumy and written onely in the memoiy 
of man . , . doth far excell our written lawes, namely our Statutes 
or Acts of Parliament.” ^ 

When a medieval king is sworn to treat such a law as beyond his 
competence to create or abridge, and when he actually treats it so 
in his administration, we, with our modem notions of sanction, 
are all too ready to assume that this means no more than a check 
self-imposed by the king upon himself- But men of the middle 
ages did not so regard it. 

One of the best proofs that these limitations were considered 
to be and actually were in some degree legal and practical and 
merely “moral,” truly coercive and not simply a bndie „ 


^ PtaduMat Li^uni, 1587* P* 63 * 

* Lb PrvB%& Report des CtKes d Matters e$B Lsy^t 162S, A 
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the king placed upon himself in refraining voluntarily from acts 
which he might legally do, is the fact that the sanction of these 
limitations did not rest in “legalized rebellion” alone, but often 
lay to some extent also within the power of officials of the state 
and was actually exercised by them in cases where they were 
convinced that the “absolute” power of the king In administra- 
tion had exceeded its bounds and trenched upon the customary 
rights of the people. This would naturally appear most clearly 
in a control over royal enactments actually exercised by those 
officials or bodies whose participation was a regular and necessary 
part of the formalities of promulgation. In this way monarchy 
was more or less restricted “by tying the instruments it was to 
act by.” 1 In England, for example, this “tying” was ultimately 
brought about by the requirement that all “statutes” must be 
made by the king with the cooperation of the Lords and the 
Commons. In France, we have numerous proofs of the practical 
effectiveness of such checks, In the refusal of the Parliament of 
Paris and of other Parlemenis In the realm to register ordinances 
of the king. Without registration, it was held, no royal ordinance 
was binding.* If the Parlement refused to register, it is true, the 
king might order them to do so in a leitre de jussion, and finally 
compel them in a lit de justice. In which the king in person through 
an exercise of his “absolute” administrative authority for the 
moment superseded, by his presence in the Parlement, the jurisdic- 
tion of all judges deriving authority from him, somewhat in the 
way the jurisdiction of the Roman republican magistrates was 
suspended on the appointment of a dictator, or the rights guar- 
anteed in some modern states are occasionally placed in temporary 
abeyance by a “suspension of the constitution.” Even in this 
extreme case registration by the Parlement could not be dispensed 
with ; it was obtained, often under formal protest, only at the oral 
command of the king in person, and by virtue of his supreme 
authority.* There are numerous instances of important modified- 

1 Sir Roger Twysden, Certayne Considerations upon the Government of England {Camden 

Society), p. in. . i 

* Guy Coquille, Institution au droit des FranQois, p. 2, in tlie 2d vol. of Coquille’s coUectefl 

works, publi^ed at Bordeaux iu 1703. 

* These French conflicts between the ** absolute’^ jurisdiction of the king and the prescrip- 
tive rights embodied in the "constitution" have a curious parallel in England as late evai 
as Stuart times. For instance, in 1628 Charles I wished to remove Sir John Walter froffli 
his place as Chief Baron of the Exchequer, but was unable to deprive him of his proprietaiy 
right in an office held quamdiu se bene gesserit, and never made any attempt to do so ,* but me 
Tring ty an exercise of his "absolute” administrative authority did issue an order forbidding 
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tions practically forced upon the king by the Parlemenfs refusal 
to register, and Bernard de la Roche-Flavin, the early historian of 
the Parlements, mentions cases in which the royal lettres de jussion 
were repeatedly ignored.^ This requirement of registration was a 
very real, even though an incomplete check upon the king, and a 
check that was external and even constitutional” in its character. 
In the Parlement Claude de Seyssell saw a body constituted to 
enforce la justicey one of the three ‘‘bridles,” “by which the 
supreme power of kings is checked.” ^ The necessity for registra- 
tion was, according to Chancellor Pasquier, “the chief restraint” 
upon the King of France.^ 

Thus the medieval king was “absolute” and irresponsible, but 
he was “limited.” There were things beyond his legitimate power 
and if he overstepped that power his acts were ultra vires. In a 
feudal age it was natural to bring all these things under the usual 
conceptions of tenure, or as we should say, of “property.” This 
property which a subject had of legal right in the integrity of his 
personal status, and the enjoyment of his lands and goods, was 
normally beyond the reach and control of the King. The rales 
governing transactions concerning them came from immemorial 
custom, the coutume which kings did not make and could not 
destroy, but were bound to preserve and enforce. No one was 
bound by a royal decree which infringed it, such a decree might 
lawfully be disobeyed, and the feudal regime recognized the sanc- 
tion of the withdrawal of allegiance and the further possibility of , 
legal rebellion or private warfare. At the opening of the fourteenth 
century John of Paris declared that neither Pope nor King could 
take a subjects goods without his consent.'* 

the Chief Baron to sit thereafter as a judge in the court, and this order was strictly obeyed 
to the end of Walter’s fife. On this and other similar cases, see e^jedally Samud Heywood, 
A Vindicaiitm of Mr. Fox^s History, London, 1811, Appendix No. J; also C. H, McUwain, 
The Tenure of English Judges, American Political Science Review, vol. vfi, no. 2, p. 217, May, 

^ Trese livres des Parlemens de France, liv. XiJLl, chap, viii, no. ii, p. 6^, the first 
edition, used here, Bordeaux, 1617. I owe the reference to Bsnein, Histoid du droit frangais, 
nth ed., p. 585. 

* La grant tnonarchie de France, first published in I5i9» and now rare in any edition. I 
have used the trandation by the German historian John Slddan, pul^lished at Iieyden 

in 1626. The quotation above is at page 22. 

» Les Recherches de la France, Liv. U, chap. iv. {Les (Emtres d^EsUenm Pa^pder, Amster- 
dam, 1725, vol. i, p. 66.) For some modem accounts of the r^istratmn of royal or&aira 
in France, see y.gmpfin, loc. cU. Viollet, Hisioire des insfUutions peHUgues et adnwmstt^sBes 
de la France, vol ii, pp. 196-198; ChSntm, Bistoire gSnirde du droit fransais, vol. i, pp. 
527-529. 

*Anie, p. 265. 
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If we consider this sanction of private war as mere lawless vio- 
lence, there was comparatively little legal remedy for a King's 
arbitrary acts extending beyond his legal rights. But the middle 
ages did not so consider it. The Diffidatio and if necessary the 
feudal rising, was the normal and not illegal manner of obtaining 
rights unlawfully withheld. It was, then, the legal fact that the 
King’s rights as overlord did not make him sole proprietor of his 
subjects’ lands and goods, that they were beyond his legitimate 
authority to take, to destroy, or disturb, and the further fact that 
his vassals were within their lawful rights in renouncing his author- 
ity and openly defying him if he did so; it was this which 
explains the nature of medieval* kingship and the way in which it 
was in course of time made subject to the control of the people.^ 
But while we recognize this we must remember that within his 
proper sphere the king was absolute. In the "'civil power” he 
had no peer and no associate, much less a superior, and in Its 
exercise he was irresponsible. A King may do wrong but in so 
doing he is no king but a tyrant ; the King can do no wrong. And 
the royal authority must not be repudiated. Even "the error of 
the prince creates right” of a kind, and furthermore, as Bracton 
says, 2 no writ runs against the King. This dilemma was not 
peculiar to the middle ages. So long as the individual feels that he 
is the ultimate judge of the rightfulness or wrongfulness of his own 
actions, so long as "private judgment” is admitted — and it was 
admitted in the middle ages as much as now in some spheres — 
so long there will be the possibility of a clash between his ideas of 
right and those imposed by authority. Which shall he obey ? It 
is little wonder that contemporaries gave answers that seem incon- 
sistent, it is less wonder that historians have misunderstood their 
answers. 

Modern conceptions of a corporate or collegiate sovereign organ 
In the state requiring the cooperation of its parts and thus involving 
the negative or positive check of one part by another, the develop- 

1 “It was never doubtful that the highest Might, were it spiritual or were it tempo^, 
was confined by truly legal limitations. ... A fugitive glance at Medieval Doctrine 
suffices to perceive how throughout it all, in sharp contrast to the theories of Antiquity, 
runs the thought of the absolute and imperishable value of the Individual” . . . Gierke, 
FaUHcal Theories of the Middle Age (Maitland’s translation), pp. 74, 81-82. See Gierke’s 
whole passage, which discusses these points in masterly fashion, op. cU., pp. 73-100. “It 
pertains to Princes,” says Egidius Romanus, “to guard well the laws through the dm 
power” {De Regimine Principum, Bk. Ill, part ii, chap. i). 

* De Legibus et Consuetudinibus AngUae^ Lib. I, cap. viii, fol. 5 b. 
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^nent and extension of representative institutions, and the replace- 
ment of the feudal relation by that between ruler and subject — 
all these have operated to reduce the frequency of crises demanding 
a settlement of such questions by the ratio ultima of force, but 
they have only reduced it, they have not removed them. Men 
never need invoke the sanction of force if they have at hand 
adequate legal means of controlling their rulers and giving full 
protection to the rights of each as well as the rights of all. 

But such perfect means have never yet been found, the tyranny 
of one, or of a few, or of the majority, is still a possibility which 
can at times be obviated in the end only by force, and we properly 
recognize a political though not a legal ‘‘right of revolution 
as the ultimate remedy for legalized wrong. What we forget 
is that this differs from the medieval sanction of private war only 
in being needed less often and in involving wider collective action 
when it does occasionally occur. 

The advocacy of such extra-legal or even illegal sanctions has 
always appeared when men were driven by oppression — sometimes 
when they were led by reasons less adequate — to the conclusion 
that the constituted authorities afford no protection for the rights, 
or actually obstruct the duties founded upon a higher law, whether 
the fashion of the time was to term this the law of God, the law 
of nature, the law of reason, or “the rights of man” ; and of such 
a law men in authority are no better judges than others. The 
individual opinion or conscience is the ultimate test in all cases, and 
this has been the occasion of most of the great political writings in 
history. They have been appeals to “public opinion,” because in 
the end that opinion will decide, by legal means if they exist, by , 
revolution if these fail. Thus the political thought of most of the ^ 
sixteenth century may be summed up in terms of this old dilemma, 
in the form then uppermost, a hesitation between two texts of Scrip- 
ture: “Let every soul be subject to the higher powers” and “We - 
must obey God rather than man.’^ In a different form the problem 
is with us still- Honest and well-meaning men are often dcmbtful 
of their duty today in the face of a rule prescribed by the highest 
authority yet against their definition of that authority or their 
conceptions of right. Had it not been so we should probably have 
had no American Civil War. Were it not so now, we shc^iM be 
closer to unanimity concerning a sumptuary law inserted 
the fundamental rules of the American federal constitution. And 
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when we find some sincere men seriously proposing — rightly or 
wrongly — a ^‘nullification’^ of such laws as the only safeguard 
of right or liberty, we are not far from the normal medieval habit 
of mind in which private warfare was recognized as the ultimate 
sanction of law. It has always been admitted more or less explic- 
itly that the Individual sense of right must be the ultimate inter- 
preter of all law, the final arbiter to judge whether it is binding or 
not ; but when this sense of right results in outward acts aflFecting 
others, the community for its own protection has thought it neces- 
sary to limit such acts and to empower its agents to maintain these 
limits if need be by force. Under all forms of the state, and 
in all periods of their history, the preservation of the proper 
balance between private judgment and constitutional authority 
has proved the deepest and most perplexing of all political prob- 
lems. Authoritarians have left but little scope for the former, 
libertarians would always cut down the latter to the smallest 
proportions, and in some periods the authoritarians prevail, in 
others, their opponents; but, as Aristotle said, the voluntary 
actions of men belong to the realm of the contingent, not of the 
absolute, and the rules controlling them fall within the province 
of the practical, not of the speculative, reason. 

No political philosopher has ever dared to set up permanent 
markers bounding the respective fields of liberty and authority, 
and none need ever try. 

We should be the last, therefore, to point the finger of scorn 
at the middle ages because they left unsolved a problem which 
is still beyond our power to solve. We shall never understand them 
unless we bear constantly in mind, that then as now, respect for 
constituted authority might at times come into conflict with ideas 
of right and law. So long as the idea of sovereignty was yet in 
abeyance and law considered as immemorial custom, this conflict 
naturally appeared as one between royal authority and the “pri- 
vate” law, which at that time was in the main the law of fiefs. 

It is this antithesis between the supreme authority of the King 
and the sanctity of private right, which explains the fact that the 
historical development of modern constitutional liberty has come 
through the power of the purse. Taken together they explain it. 
If either one of them is neglected that development becomes 
incomprehensible. 

The principle that “supply and redress of grievances go hand- 
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in-hand” is the key to modem constitutional development, and 
when it was accompanied by the decline of the king's feudal 
revenues, the growth of representative institutions, and a feeling 
of national solidarity, it tended to make real and eflFective the lim- 
ited, as well as the national, character of kingship. The point in 
greatest need of emphasis is that in the beginning this balancing of 
redress and supply is based on two correlative assumptions equally 
important : first, that redress must be bought : it cannot be legally 
forced; and second, that supply must be asked: it cannot be 
legally taken.^ But this means that, save for the rights guaranteed 
by the “private” customary law, the king is the sole and “abso- 
lute” ruler of his kingdom. Every medieval king was in one sense 
a “limited” monarch, and every one was recognized as truly 
“absolute.” His legitimate power was autocratic but not “des- 
potic.” Some statements of Lupoid von Bebenburg and the 
author of the Defensor Pads may seem to attribute a tme “con- 
stitutional” control of the fopulus over the king, but these were 
probably made with reference only to the Empire or with the 
precedents of the Roman republic particularly in mind. The 
normal medieval idea of a king limited him strictly to his proper 
sphere of action, and recognized all known means of enforang 
this limitation, such as the coronation oath, excommunication, 
and ultimately “legalized rebellion” ; but in his “office” {officium) 
it left him alone and supreme and answerable to none. In England 
the king’s solemn oath at his coronation to guard and enforce 
the ancient customary laws ** which the mass of the people have 
chosen” {quas vulgus elegerit) ^ is not really inconsistent with 
Bracton’s assertion that the king has no peer on earth, and Bracton 
also says, “Those things which concern peace and jurisdiction 
. . . belong to none but the Crown alone and the royal dignity. 
John Locke used his words with more discrimination than we 
usually do when he said *^that even absolute power ... is not 
arbitrary by being absolute.” ^ If we disregard a few occarion J 
difficulties introduced into Bracton's statements by the ^*addu 
dones” made by later hands in the manuscripts of his great work, 


sua oonalia n<si co puniim r afa t 
A qmbus axudHa supfex postulabit? ** 

The Song of Lewes^ lines pag-sa 

P.417B. 

» Lib. n, cap. xxiv, fol. SS» b. The whole dia^ is i 
* Two TfecUises of Govefwnont^ Bk. chsp. xi, s 
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the supposed contradictions in his assertions which have so puzzled 
modern interpreters usually turn out not to be there. 

There are several ways in which a modern historian may 
approach an important but baffling text like Bracton’s. When he 
finds in it assertions apparently inconsistent and even contradic- 
tory, seeming now to support a theory of limited monarchy, now 
an absolutism; he may do, and sometimes does, as the English 
party leaders did in the seventeenth century, choosing such texts 
as support his prejudices and ignoring the others, a method scarcely 
worthy of an impartial student. Or he may conclude that these 
apparent inconsistencies are simply evidences of a confusion of 
mind on the part of the author, and they will therefore have little 
influence on his own interpretation of history. This seems the 
usual method, less partisan but little more intelligent than the 
other. In the third place, he may begin with the assumption that 
an inconsistency in the text of an able and well-informed man like 
Bracton is probably apparent only, at least in respect to the insti- 
tutions of his own time, that it may possibly be owing to our own 
defects and not the original author's, and might be explained if 
we could but recover the point of view of the author himself, and 
read out of our minds for the moment the later development of 
institutions and the ideas about them, which may have rendered 
their earlier nature and operation incomprehensible to us now. 
If the third of these methods were followed thoroughly, the political 
conceptions of Bracton would reappear, I believe, and prove to be 
not only accurate but entirely consistent. 

In the middle ages a king must be “absolute" in administration 
if he is to fulfil his obligation to preserve the law and ensure peace 
and justice. “It is expedient,” says Egidius Romanus, “that he 
have a fullness of civil power {kahundare in civili potentid) in order 
to be able to control those who would rise in revolt and disturb 
the peace of the realm.” ^ “Justice cannot be maintained in a 
realm if transgressors of the just are not punished by the civil 

99 O 

power. ^ 

1 De Regimine Principum, Bk. m, part ii, chap. vi. 

^ lUd., Bk. Ill, part ii, diap. xv. 

In the middle of the fifteenth century Nicholas of Cusa gives an interesting iUustraticm 
of the persistence of this notion of the absolute and unhampered power of a ruler in adminis- 
tration and applies it to the law of the Church. After asserting the superiority over tl® 
Papacy of a General Council which “represents” the whole Church universal, he adds that 
it is very doubtful whether this superiority extends to the “exercise of administration^*; 
not on account of any weakness of the Council, but because that would really be a contradic- 
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When the medieval kingship began to outgrow the narrower 
limits just Indicated, modern constitutionalism began. As the 
needs of national kings gradually came to outstrip their feudal 
revenues the only recourse was to ask for voluntary grants, and 
thus the needs and the grants in supply became “national"' in 
scope, and the redress of grievances by which these grants were 
bought also took on a wider and more national character. 

Most of this is the commonplace of constitutional history, but 
one aspect of it is sometimes forgotten, or rather two. If the king 
in all cases could appropriate de jure his subjects" goods without 
their consent, this constitutional development would have been 
impossible and is now incomprehensible. That is probably under- 
stood well enough. What is not so generally understood is the 
fact that the subjects would have had no need to buy redress if 
they could always demand it as a right. Redress was in large 
measure voluntary on the king's part, supply was in the main 
voluntary with the subject. Each was given in return for the 
other, and when the feudal curia melted into the national Parlia- 
ment this feudal quid pro quo turned into the grant of the nation, 
in return for royal assent to petitions of national scope. The 
beginnings of all this are incomprehensible if the king is not abso- 
lute” within his sphere of action, that is, without a superior, 
associate, or companion, to whom he is in any manner responsible. 
The proof that it is true is written all through the oflScial documents 
of western Europe in the later middle ages, in the Spanish kingdoms, 
in France and Germany, and in England. 

In France, says Viollet, even up to 1789 the King's ordinances 
rarely touched the “ private law.” ^ It is the people who made that 
law, declared Guy Coquille even at the end of the sixteenth century.® 

“To Kings belongs authority over all men, to subjects owner- 
ship.” ® This “authority over all men,” an authority supreme 
and to be shared with none, is attested as fully in medieval prece- 
dent as the proprietory rights of the King's subjects, but it is 

tioain terms, *^for the Papacy ia essence is notMng eJse than an unlimited pow^oE adiinn& 
tration (^afatum in liter d odministrQndi poiesiaSe ianfttm censisiere}/* De Conccrdoee&d 
CdthcUca, lib. II, cap. xviii. Schard, De JurisdicHonCf p. 549. 

^ Ei^oire des instUuHons poliiiques el adrmmstraHves de la Frmtcet vd.. ii (Pans, i8pS), 
pp, 199-202. 

* Viollet, op. dtj n, p. 20$. 

*“Ad Reges finim potestas onmimn pertiMt: ad slngulos, iKOisidtas.’’ Ft. 

Momy Q^aestiomlm lUuslrium Uber, Qoaestlo I, p. 14 (1576). Hhs Is a qm±attMM imm. 
Seneca’s De Bene^fidis. 
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usually ignored or misunderstood in modern times. I shall here 
give mainly English illustrations of it, because among us England 
is generally assumed — entirely without foundation before the 
fourteenth century, at least — to be more ‘‘'constitutional^* than 
every other part of western Europe. 

After Henry III had been declared of suflhcient age to act for 
himself, the English magnates, lay and ecclesiastical, in a Parlia- 
ment in 1223 demanded of him a confirmation of the Great Charter 
and the Charter of the Forest, granted by the regents in the King’s 
name in 1217. One of the King’s oldest and most experienced 
councillors, William Brewer by name, advised the King to refuse 
because these liberties, extorted by force “ought not of right [de 
jute) to be observed.’' ^ Archbishop Langton, the spokesman of 
the magnates, did not see fit to deny this doctrine, though he might 
have questioned the fact of violence In the reissue of 1217; he 
was content In his reply to upbraid Brewer only for endangering 
the peace of the realm. In the actual reissue of the Charter made 
in 1225 the correctness of Brewer’s dictum seems to be assumed. 
The King declares officially that he has granted and conceded the - 
liberties demanded, of his own free and good will {spontanea et bona 
voluntate nostra) and that “in return for this concession and grant” 
{pro hac . . . concessions et donations) the magnates “have given” 
{dederunt) him a fifteenth part of all their moveable property .2 

This is good constitutional doctrine. “There Is no one who 
may presume to withstand a royal decree which has been made for 
the good of the peace,” declared the author of the Dialogue of the 
Exchequer^ In the reign of Henry 11 .® No charter could bind the 
Kang in matters within his authority, no subject could question 
his power. “There should be and there can be no adjudication 
concerning royal charters or the acts of Kings says Bracton, and It 
belongs to no private person to dispute them.^ 

1 Matthew Paris, Chronica Majora (Rolls Series) III, pp. 7S“76- 

* Stubbs, Select Charters (gth ed.), p. 350. 

® De Necessariis Ohservantiis Scaccarii Dialogus, edited by Hughes, Crump, and Johnson, 
Oxford, igo2, Lib. 11 , cap. x, p. 139. The passage from which this extract is taken is a good 
illustration of the conflict which sometimes arose in the medieval mind between the con- 
ception of the inviolability of the subjects’ property and that of the absolute authority of 
the King. The author confesses that he is “disturbed” by the forfeiture to the King of a 
felon’s chattels in apparent violation of the right of the felon's lord, but he feels bound to 
say, nevertheless, that the King’s decree requiring it must be obeyed. 

* De Legihis et Consueiudinibus Angliae, Bk. II, chap. 16, fol. log a. For expressions erf 
the same view of the English monarchy by Gregory IX, and of his opinion that the English 
King’s coronation oath bound him to try to regain rights of the Crown which had been aliai- 
ated, see R3nner’s Foedera (Record Commission), vol. i., pp. 229, 234. 
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In 12535 as the Barons’ War was becoming imminent, all the 
precaution possible against a violation of the charters is to provide 
for a penalty of excommunication. The clearest indications of the 
lawfulness of the King’s ‘‘absolute” power comes during the gen- 
eral period of the war itself, when the lawfulness of the participa- 
tion of the barons in the King’s administration was a point directly 
in issue. The celebrated Provisions of Oxford which had conceded 
that participation, St. Louis in 1264 declared to be ^‘in greatest 
derogation of the regal right and honor,” whereas the King should 
have “full power and unhampered control in his realm and the 
things pertaining thereto,” {quod dictus rex plenum poiestaUm et 
liberum regimen kaheai in regno suo et ejus pertineniiis [sic]),^ — “the 
ancient and accustomed liberty and plenitude of free royal power 
in matters extra-judicial as well as judicial” as the papal legate 
defined it in commanding the barons to restore it to Henry IIL^ 

In conceding such power to Henry, however, the French King 
was careful to explain ; ‘^we do not wish or intend by the present 
ordinance to derogate in anything from the privileges, charters, 
liberties, enactments, and laudable customs of the realm of Eng- 
land, which were in existence before the time of these provisions 

[of Oxford].” 

Such a decision was the only one possible for a conscientious and 
impartial arbiter in touch with the political conceptions of his 

It is true, of course, that this view of the King s ab^lute 
administrative authority was not without its opponents, in both 
theory and practice, in medieval England, nor without its oppo- 
nents now. The opposition barons in 1215 forced King John to 
assent to a provision of Magna Carta which created a committee 
of twenty-five of their own number to exercise powers that none 
but the King had exercised before,^ and the Charter was defended 
on principle by Archbishop Langton and other learned and influe^ 
tial men.^ The provisions of Oxford,® thou^ a similar “blemish- 


1 Stubbs, CAartef^, pp. 395-397* 

* Rymer’s Foedera (Record Commission), vol. 1 , p. 447* 

* Stubbs, Charters, pth ed., pp. 301 - 302 . ^ rharter 

* But Professor Powidte contends with good reason that Langton s , 

^suited from his sympathy srith the baiomri demands only 

a statement of custom or a request for its observance. ... He ^ snti 
out of^mpathy with the appeal to force.’* 

administration was not of his making, was oppo^ to ^ 

when he had ceased to have any contod or influence over the baron^ actions. Jf. 

Powicke, Stephen Langton, Orford, xpsS, K>. 124-125* 

^ Stubbs, Select Charters, p. 37^ ^ 
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ing” of the royal authority, were defended by some, as in the 
contemporary political poem known as The Song of Lezoes,^ and 
the political principles underlying the Provisions seem to have 
been accepted by at least one thirteenth century annotator of a 
Bracton manuscript, and by the author of Fleta.^ 

Yet Innocent III had annulled John's charter as a ^Toss of regal 
right" {regalis juris dispendium)^^ and St. Louis had declared the 
similar interference with Henry Ill's authority in the Provisions 
of Oxford ‘‘in greatest derogation of the royal right and honor” 
(juri et honori regio).^ The future was with the claims of Simon de 
Montfort and the author of the Song of LeweSy but it was in the 
thirteenth century a far distant future; and though our natural 
sympathies are on their side, this should not blind us to the fact, 
attested as I believe by the weight of contemporary evidence, 
olEcial and non-oflacial, that the decisions of Innocent III and 
St. Louis were strictly in accord with existing precedent and with 
the best and most generally accepted constitutional opinion of the 
thirteenth century in England and elsewhere. The King was 
recognized to have of right ''plenam potestatem et liberum regimen'^ 
in the words of St. Louis, and liberum regimen — “free govern- 
ment” — meant a rule unhampered by any outside restraint, and 
it meant nothing more. 


^ The Song of Lewes, edited by C. L. Kingsford, Oxford, 1890. 

“Ex predictis omnibus potent Kquere, 
Quod regem magnatibus incumbit videre, 
Que regni conveniant gubemadoni, 

Et pads expediant conservadoni.” 


Lines 95I-9S4- 

* For the well-known addicio to the text of Bracton (folio 34) concerning royal charters 
referred to here and above at page 196, in which it is asserted that the Kling has a superior in 
his Curia, see the introduction of Professor Woodbine to his edition of Bracton, Bracton de 
Legibus et Consueitidinibus Angliae, edited by George E. Woodbine, vol. i (New Haven, 
1915)1 PP- 252, 332-333, 378; F. W. Maitland, Bracton's Note Book (London, 1887), vol. i, 
pp. 27-33. The statement in Fleta is as follows (Bk. I, chap. 17, p. 17) : “Nemo pnim de 
facto Regis praesumat disputare, nec contra factum suum venire ; verumtamen in populo 
regendo superiores habet, ut legem, per quam factus est Rex, & curiam suam, videlicet 
Comites & Barones.” It is not impossible that the addicio to Bracton’s text may have 
come originally from the manuscript formerly owned by the author of Fleta himself, and 
have been his woik ; but the apparently later date of the one known old manuscript of 
Fleta preserved among the Cotton Mss. would seem to preclude any fruitful attCTipt to 
verify such a guess by a comparison of manuscripts. 

In anotha: addicio (folio 171)1 possibly inserted later in his manuscript by Bracton himself, 
as Maitimd thinks, we seem to tod a recognition of the fact that some of his contemporari^ 
are holding a theory of the supremacy of the Curia, but there is nothing m the note to indicate 
that Bracton agreed with such a view, while many passages of undoubted authenticity in 
the text assert the contrary theory with greatest clearness. 

® Charles B6mont, Charles des Uberiis anglaises, pp. 41—44. 

* Stubbs, Sdect Charters, pp. 395-397. 
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In the Dictum de Kenilworth issued on the King’s behalf as his 
terms of peace to the defeated barons at the war’s close in 1266, 
the same doctrine is afl&rmed — “We declare and provide that the 
most serene prince Lord Henry, illustrious King of England, 
should hold his dominion, authority and regal power, should fully 
enjoy, and freely exercise them without let or contradiction of 
anyone whomsoever, whereby the royal dignity may be hurt 
contrary to the approved rights and laws and the customs of the 
realm long established.” ^ 

This document was probably inspired in part by Prince Edward 
who became king some six years later, and it expresses well the 
conception of kingship which recent English historians attribute 
to Edward I in preference to the more “constitutional” views 
which Bishop Stubbs credited him with a generation or more 
ago. Even the discredited Edward II, after the victory over his 
baronial opponents at Boroughbridge, reverts to the claims of 
1266 in the Statute of York of 1322, and this time more explicitly 
than ever before. This famous statute has been the subject of 
much modern discussion and difference of opinion, ^ but the general 
intent of its provisions seems clear enough. It contains a rehearsal 
of the famous ordinances enacted in 13 ii by Parliament in the 
King’s name but under control of the opposition barons, and a 
finding that in these “the royal power was restrained to the blem- 
ishing of the King’s sovereignty and against the estate of the 
Crown,” and that not according to “the oath which our said lord 
the King made at his coronation.” The statute therefore abolishes 
the ordinances and further enacts “that forever hereafter, all 
manner of Ordinances or Provisions, made by the subjects of our 
Lord the King or of his Heirs, by any Power or Authority whatso- 
ever, concerning the Royal Power {sur le poair real} of our Lord the 
Kling or of his Heirs, or against the Estate of our Lord the King or 
of his Heirs, or against the Estate of the Crown, {pu countre lestcA 
nostre dit Seigneur le Roi, ou de ses Heirs, ou countre lestM de la 
Coronne), shall be void and of no Avail or Force whatever ; but the 
matters which are to be established for the Estate of our Lord the 

^ SUUiOes of the Rsalm, I, p. 8 , et seq, Tlie piektes and magnates in name tbese 
axtides of pacification were issued further implore the hing, appea lin g to Ms soise of duty 
(pietas) — but to nothm^ morey to observe the I 3 )erties of the Chutdi, and Ihe charters oi 
fiberties and of the forest* whidi 1 m is bound by hs express oath to keep ami preserve. 

® Mr. G. T. Lapdey in Emlisk Histgriad EesieWf No. xxvHi, p. Pro&ssor T. F. 

Tout, TAc Place of Edufard II in En^isk Stsiory, pp. 150^151 ; Mr. James Ccmnay Davies^ 
The Baronial OppostUon to Edward JJ* 1918^ ii, chap. £. 
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King and of his Heirs, and for the Estate of the Realm and of the 
People, shall be treated, accorded, and established in Parliaments 
by our Lord the King, and by the Assent of the Prelates, Earls 
and Barons, and the Comminalty of the Realm ; according as it 
hath been heretofore accustomed/' ^ The sentence just quoted 
seems to make three separate prescriptions : first, that no subjects 
of the King may enact any provisions whatsoever which in any 
manner even touch the King's fower or authority; second, that 
they cannot enact any valid ones against the King's estate (pre- 
sumably such as the provisions of the late ordinances touching the 
King's Wardrobe) ; third, that fiscal matters concerning the King 
and the realm alike must be enacted by the King with assent of 
what later would be called the Lords and the Commons in Parlia- 
ment. The first of these provisions has been obscured by the 
supposed greater importance of the last, but it is with this first 
provision alone that we are concerned here. No subjects of the 
King even in Parliament may concern themselves in any way with 
the King’s authority, or what James I later called his “public 
prerogative." ^ This seems to be a reassertion of the principle of 
the Dictum de Kenilworth^ that the King's authority is not to be 
questioned. 

AVhether the King himself might surrender or “blemish” this 
royal authority or not, the Statute does not say, but Edward III 
in 1341 revoked some earlier provisions already assented to by him, 
on the ground that they were “against our royal rights and pre- 
rogatives,"® no doubt “a piece of atrocious duplicity" as Stubbs 
calls it, entirely characteristic of Edward III, but not for that 
reason necessarily without the support of precedent or opposed 
to contemporary political ideas. For questionable actions men will 
try to give reasons which they think likely to carry conviction — 
for such actions even more than for others. It seems clear that 
as early as 1266 at least, the “public prerogative" of the King was 
regarded in England, and presumably in France as well, as in 
some sense a ^fundamental law of the monarchy" and beyond the 
power of the King's subjects to change “by any Power or Authority 
whatsoever." 

^ 15 Edward H, Statutes of the Realntt vol. i, p. 189. The italics are mine. 

* A principle acted upon by Querai Elizabeth when she forbade debate in the Commons 
concerning religious matters which belonged exclusively to the “Supreme Governor.” 

* RoL ParU, II, p. 131 a, no. 42. For Stubbses comments see English Constitutional 
History, vol. ii (4th ed.), pp. 407-410, 
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The monarchy existed for the sake of the people, was originally 
created by them, and the fundamental rules governing its trans- 
mission and extent were a part of the people^s customary rights 
as inviolable as the rules of the private law protecting their own 
seisin. 

Possibly this doctrine that the rights of the Crown could not be 
abridged even by the king himself was not universally accepted 
in England in the time of Edward III, and Stubbs may be justified 
in his strictures on the king’s actions ; but there is some room for 
doubt. In 1176 Henry II instructed his itinerant justices to 
enforce the rights pertaining not only to him but ^'to his Crown” 
as well {et ad coronam suam)} Pope Gregory IX warned the Eng- 
lish king in the next century that the coronation oath required 
him to recover all royal rights which had been alienated.® In 
1301, Edward I himself oiE&cially recognized the principle that his 
own competence to assent to changes in the bounds of the forests 
was strictly limited to those which could be made ‘‘without blem- 
ishing his oath and without disinheriting the Crown,” ^ and one 
of the chief grounds for the annulment by the Statute of York 
of the ordinances of 13 ii was that these ordinances, though they 
had, of course, formally received the royal assent, ^^of our free 
will,” were not according to ‘'the oath which our said lord the 
king made at his coronation,”^ It is a curious fact calling for 
further investigation, that in no surviving contemporary form of 
the medieval English coronation oath is there to be found any 
provision touching the inalienability of regalian rights; and yet 
the statements just cited, and a number of others, seem to leave 
no doubt that in the thirteenth and fourteenth centuries at least, 
the English king at his coronation did take some kind of solemn 
engagement under oath not to dismember his realm nor to “blem- 
ish” the rights of his Crown, possibly an addition to the regular 
oath somewhat analogous to the declarations against transsub- 
stantiation which English sovereigns made for two centuries in 
modem times. Early in the thirteenth century, more than a 
century before Edward III, an English writer had made the follow- 
ing significant statement : “The King of right ought to preserve 
and defend all the lands and honors, all the dignities and ri^ts and 

^ Assize of Northampton, cap. 7, Stubbs, Sdect Charters (ptb ed.), p. iSo. 

* Ante, p. 374, note 4. 

* Palgrave, Parliamentary Writs, voL i, p. 104, no. 44. 

* Statutes of the Realm, vol, i (1322}, p. 1S9. 
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liberties of the Crown of this realm in entirety and in their whole 
integrity without diminution’' ; ^ and Bracton declared a little 
later, '"Those things which pertain to jurisdiction or the peace 
and those things relating to these, belong to no one but the Crown 
alone and the royal dignity. Nor can they be separated from the 
Crown, since they are of its essence. For it belongs to the Crown 
to do justice and pronounce judgments, and to preserve the peace; 
and without these the Crown can neither exist nor endure. More- 
over neither rights of this kind nor jurisdictions can be alienated 
to persons or to fiefs, nor can they be held by a private person — 
neither the use nor the execution of the law — unless the right has 
been granted him from above as a delegated jurisdiction. And it 
cannot be so delegated as not to remain in the King himself as a 
matter of course.” ^ 

In the reign of Edward I the author of the important legal 
treatise passing under the name of Fleta held that ""ancient manors 
or rights annexed to the Crown the king shall not alienate, but every 
king is bound to restore to his Crown those which have been 
alienated”;^ and in Britton^ another law-book of the same reign, 
a like doctrine is set forth: ""Kings also may not so alien the 
rights of their crown or of their royalty as not to be revocable by 
their successors.” ^ In 1366 Parliament formally declared that 
King John’s cession of England and Ireland to Innocent III as 
overlord was null and void, because ""neither the said King John 
nor any other could bring himself or his realm or his people into 
such subjection without their assent, and as it appears by many 
proofs, that if this was done it was done without their assent and 
against the King’s oath at his coronation.” ^ 

The same idea underlies chapter xiii of the famous Golden 
Bull of the Emperor Charles IV promulgated in 1356,® and it is 
expressed a few years later with the greatest clearness in France 
by the Galilean author of the Songe du Vergier: No king may 
grant away his sovereignty, transfer it, or renounce it; it is 

^ Leges Anglorum Saectdo XIII Ineunte Londiniis Collectae, Liebermann, Gesetze der Angel- 
sachsen, vol. i, p. 635. For an account of this book, se^ Liebemaann, Ueber die Leges Anglo- 
rum Saeculo XIII Ineunte Londiniis Collect ae, Halle, 1894. 

®Lib. ii, cap. xxiv, fol. 55 b. 

^ Fleta, Londini, 1685, Lib. I, cap. 8, p. 3. 

* Britton, edited by Francis Morgan Nichols, Oxford, 1865, Bk, IT, chap, iii, section 3 
(vol. i, p. 221). 

® Rottdi ParliamentoTum, vol. ii, p. 290, no. 8, There is an interesting discussion of this 
whole question in Selden’s Dissertatio ad Fletam, chap, x, section iv. 

® Zeumer, QueUensammlung zur Geschichte der deuischen Reichsverfassung, p, 170. 
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inseparably annexed to the Crown. If a lord wishes to transfer 
his fief and his men to another, the vassals may oppose and pre- 
vent it, for it is to the advantage of subjects not to change their 
lords when they are good and acceptable.^ In 1418 or 1419 
the inalienability of the Crown of France, the fundamental 
and unchangeable character of the rules governing its extent and 
transmission, and the inability of any king to renounce or to 
alter the succession, were asserted in most definite form in the 
remarkable tractates of Jean de Terre Rouge (Johannes de Terra 
Rubea).^ 

Even as early as the middle of the thirteenth century the 
English Bracton makes a significant statement to which historians 
have given scant attention. The keeping of the peace and the 
administration of justice, he says, ""cannot be separated from the 
Crown, because they make the Crown what it ® The same doc- 
trine was asserted in France about Bracton’s time in Li limes de 
jostice et de plet: ""The prince is not above the law, but the law 
above the prince, for it confers upon him such privilege as he 
possesses,*^ ^ 

In the fifteenth century Aeneas Sylvius applies this theory to 
the Empire, and denies the validity of all grants made by Emperors 
in derogation of the imperial sovereignty,* an argument which 
imperial writers had been using for more than a century before 
against the papal interpretation of the Donation of Constantine. 

For France, the constitutional doctrine was admirably summed 
up in the sixteenth century by the celebrated jurist Pierre Rebuffi ; 
"‘From the discussion preceding I am led to ask the qu^iem 
whether the King of France can alienate the things belonging to 
the realm, and Baldus . . . concludes that he cannot, in the abdi- 
cation of all his jurisdiction, dignity, and dominion, and retaining 
nothing for himself, for this would be a blemishing of his govern- 
ment or realm, and this the king cannot do. Even if he should 
retain for himself the dominium directum^ it would not be valid if it 

' Le songe du vergierf Liv. U, dbap. edi, TraUes des droits et liberies de Vi^ise gdKiMsufi 
(1731), tome ii. I am indebted for reference to this passage to the valuable e^y of AndtS 
Lemaire, Les lois JondamentaJes de la monarcMe fran^aise^ Paris, 1907, p. 47. 

* For these, see especially Lrcanaire, o^. chap, i, vii. The tractates were repch^ed hy 

Francis Hotman as an appendix to his DisputaMo de Ci^trwersia SMccessioms Megiee, iS^S- 

® Lib, n, cap. xxiv, fol, 55 b. 

* Liv. I, 2, 3, edited by Rapetti, Pajris, 1850, p. 6, 

* De Otiu ei Autkoritate ImperU Rotaanif cap. xv’-xvi, Schami, De Jvrisdiciimet pp. 

322- 
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tended to the hurt or disadvantage of the realm/' ^ The constitu- 
tion of the realm embodied in ordinances made for its conservation 
says du Haillan, no king could think of violating, and should he 
do so his command would not be obeyed, particularly in those 
things concerning the royal domain and patrimony which a king 
cannot alienate except under necessity and with consent of the 
Estates/ 

“The Kingship is a dignity, not an inheritance," declared 
Philippe Pot in the Estates General at Tours in 1484/ “Kings 
are heirs, not of kings, but of the kingdom." ^ 

It seems, then, that the normal thought of western Europe in 
the thirteenth century and afterward — as much in England as 
elsewhere — placed the rights of the Crown beyond even the “ abso- 
lute" king's power to abridge or to alienate; it certainly placed 
them out of the reach of any of the king's subjects or of any 
assembly of them. Possibly more significant still is the contem- 
porary definition of royal authority which excludes it from any 
interference with a subject's property but at the same time recog- 
nizes its absolute character within the sphere allotted to it.^ Such 

1 Feudorum DeclaratiOy Lugduni, 1566, p. 483. Suck statements could be muItipHed 

indefinitely from the writings of tke French jurists. Many of them are referred to, applying 
to Spain and the Empire, as well as to France, in Choppings great work, De Domanio Franciae 
Lib. II, Tit. I (3d ed., Paris, 1603). ’ 

2 Bernard de Girard, Seigneur du Haillan, De Vestal et succez des affaires de France^ Paris, 
1571, folio 82. 

® Journal of Jean Masselin, edited by A. Bernier, Paris, 1835, p. 146. 

^ Adam Blackwood, Pro Regibus Apologia^ cap. jdi (1580), Adami Blacuodaei Opera Omnia, 
Paris, 1644, p. 69. 

“ A noteworthy example of the persistence of these medieval ideas in England occurs in 
the case of Willion v. Berkley, determined in the court of Common Pleas in the third and 
fourth years of Queen Elizabeth, in which it was declared that altho’ by the Common Law 
the King has many Prerogatives touching his Person, his Goods, bis Debts and Duties, and 
other personal Things, yet the Common Law has so admeasured his Prerogatives that they 
shall not take away nor prejudice the Inheritance of any. . . . The King's Prerogative 
by the Common Law cannot prevail against such a Custom as stands with the Right of 
Inheritance of another.” Plowden's Commentaries, p. 236. Many other similar statements 
might be added. Sir William Holdsworth quotes some of these {A History of English Lem, 
Boston, 1924, vol. iv, p. 202), but the conclusions he draws from them are veiy different 
from the ones set forth above. The view here set forth is essentially the position of Sir 
Matthew Hale in his Reflections on Hobbes's Dialogue of the Common Laws of England, 
printed by Sir William Holdsworth {History of English Law, vol. v, p. 500) : “The Laws of 
the Land,” he says, ‘ ‘ and the Oath of Supremacy teach us, that the King is the only Supreame 
Govemour of this Realme. . . . These are the greate j’ura Surami Imperii that the traws 
of this Kingdome have fixed in the Crown of England, Butt yett there are certaine Qualifi- 
cations of these Powers.” Sir William Holdsworth's comment is that Hale “ in his criticism 
of Hobbes, quite misunderstood his theory of sovereignty. He interpreted sovereignty 
as meaning only a supremacy, which was not incompatible with the supremacy of Parlia- 
ment or the law in their several spheres” {Some Lessons from our Legal History, New York, 
igaS, pp. 127-128). Hale in fact had ventured to differ from ^'Hobbes, the one English- 
man who had really grasped the theory.” In all this it seems evident that Sir Matthew 
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a combination of ideas now usually regarded as mutually incom- 
patible was made in the De Officio Regis of WycliflFe,^ and it was 
still retained apparently in the fifteenth century. When we exam- 
ine with care the praise given by Sir John Fortescue to the principles 
of the dominium foliticum et regale exemplified for him so perfectly 
in the English constitution but absent as he thinks from the 
dominium regale found in France,^ or the similar observations of the 
French chronicler Commines ; ® we find nothing in either writer 
to conflict with the usual medieval view that the King was 
absolute” within his proper sphere. Both writers in contrasting 
France and England in the fifteenth century have in mind primarily 
les impots permanents which the French king had long been taking 
without consent of the Estates as no English king could do. 
Neither was thinking of the regular administration of the king. 
To both, the French monarchy seemed a despotic though not 
necessarily a tyrannical government, a dominaius or monarchie 
seigneuriale in which the goods of the subject were legally at the 
disposal of the monarch. In this lay the difference between the 
two kingdoms; it was not a diflference between the “absolute” 
administration of France and the “constitutional” monarchy of 
England; in government, in its strict sense, both realms were 
“absolute.” The Kling “has supreme jurisdiction in his realm” 
declared Jean Bouteiller, quoting the opinion of the great Italian 
jurist Baldus."* 

The Humanistic revival of Roman law in the sixteenth century 
undoubtedly brought some change in these ideas. Esmein has 
shown how the truly absolutist Roman doctrine of monarchy 
aflFected the monarchy of France,^ and Maitland in a brilliant 
lecture® has proved that even in England the outcome of the 
struggle between the two legal systems was not as certain as was 
formerly supposed. With the revived study of Roman law came 


Hale understood Hobbes fully as dearly as Sir William HoMswortb does, but stronger dis- 
liked that of which Sir William as strongly approves. Apparently the latt® is stiB “beneath 
the shadow of the Austmian idol.’* 

Mn/c, W). 316-317. t ^ 

* The Governance of England by Sir John Fortescue, Kt., edited by Charles Kmnmcr, 
Orford, 1885 ; Fortescue, De Landibus Legum An^iae, text and English tr ans lath m, e^ted 

by A. Amos, Cambridge, 1825. . 

» Memoires de PhiUppe de Commynes, edited by B. de Mandrot, Paris, 1901, lav. rv. 


chap. 1 ; liv. v, chap. xix. ^ m* 1 t ^ ^ 

* Somme Rafale edited by Charondas le Caron, Pai^ x6ii, Bk. H, ^ P; * 04 ^ 

® La maxime pbinceps legibus soLxmis est dam fanaen droU fran^ {Essays m 
L^al Historyt edited by Paul Vinogradoff, Oxford, 1913? K*- 201-214.) 

* En^h Lam and the Renaissance, Cambridge^ igox. 
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the restoration of the Roman idea of indivisible ownership in 
place of the feudal conception of its partibility, as we have seenji 
and it was natural that a Romanist such as Dr. Cowell, Regius 
Professor of the Civil Law at Cambridge, should define a subsidy 
in his law dictionary, as a levy ordinarily granted by Parliament 
but within the King's right to take without consent if he chose.^ 
The same view as Cowell’s had already been expressed by the 
King of the Scots in his Trew Law of Free Monarchies^ (by which 
he meant monarchies free of control, the liberum regimen of St. 
Louis, and somewhat more) ; and by the celebrated jurist of Tou- 
louse, Pierre Gr%oire, in his De Republican first published in 1578.^ 
For these men the monarchies of England, France, and Scotland 
were Seigneuries (dominatus) of their lords, the kings. They 
were monarchies not merely ‘^absolute" in the proper medieval 
sense: they were ‘^economical" (in the primary meaning of that 
term) and “despotic" somewhat like the government of the 
ancient paterfamilias over his household — though, of course, they 
were not tyrannical. 

Under the influence of the feudal conception of the proprietary 
character of all rights, a tendency had appeared in some medieval 
theorists, and now persisted among these neo-Romans, to identify 
such a despotic or “economical" regime with the “arbitrary” 
though not tyrannical government of a king, who as lord of his 
kingdom is legitimately under the control of no law but his own 
will : a “despotism" had come to be thought of by them simply as 
a legitimate form of government not based upon law, thus differing 
from both the political and the “economical" rule of Aristotle, 
who held that the household is as much a r%ime of law as the 
state itself, though he argued against Plato that its law is different 
from that of the state, and less perfect, because its subjects are in 
part slaves, instead of the freemen who alone can constitute the 
higher political community of the polis. 

1 Ante, p. 181, note 2. 

* The Interpreter (eds. of 1607 and 1637), s, v. King, Farliament, Subsidy, and Preragatm. 

* First published in isq8. The Political Works of James I, Cambridge, Mass., 1918, 

PP. S 3 - 70 . , 

*Dn. Petri Gregorii Tholozani, De Repuhlica lAbri Sex et Viginti, Francoforti, 1609, 
lib. XXIV, cap. v, § 3. “Nam & sine consensu populi, potest jure suo princeps tributa 
imponere & exigere, sed ut pateme subditos moneat, causam necessariam esse, ^ qua 
cogatur propter utilitatem publicam, ab iUis subsidia petere.” On Pierre Gr^goire, s^ 
A. Lanaire, Les his fondamentales, pp. 128-133; Georges Weill, Les thitmes sur le poumr 
royal, pp. 171-174. 

* See Aristotle’s Politics, I, i. 
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Such an arbitrary regime was recognized as possible in medieval 
political theory, but it was then thought scarcely fit even for 
serfs, who possessed some rights theoretically protected by the 
custom of the manor, and much less for vassals, who had undoubted 
proprietary right in their Unemenia and their conUnementa, For 
some of these more modem devotees of Roman law, however, the 
revival of the Roman conception of indivisible ownership and the 
decline of vassalage tended to transform the royal lord of 
the middle ages into a ^‘despot” who ought to be benevolent, but 
nevertheless lawfully enjoyed absolute proprietary rights over the 
goods and the persons of all his subjects. Compelled by the logic 
of the revived Roman doctrine that there could be but one owner 
of a given thing, the upholders of the seignorial or despotic mon- 
archy placed these proprietary rights in the monarch exclusively, 
and emphasized the medieval precedents drawn from the royal 
demesne, on which the king had always claimed and usually exer- 
cised the right to exact a tallage without consent ; while they con- 
veniently forgot the unmistakable precedents on the other side. 
True, their opponents in England in 1628 were clearly going b^ond 
medieval precedent when in the Petition of Right they quoted from 
the so-called statute De tallagio non concedendo the assertion that 
the King could levy no tallage without consent ; but these support- 
ers of prerogative were guilty of an even worse offence In conceding 
to the King the right to dispense with assent to aids or to other 
novel exactions which, as Edward I had solemnly affirmed, the 
people had given ^"of their own grant and good will” and should 
never be taken ‘*but by the common assent of all the realm, and 
for the common profit thereof.” 

The revival of Roman law principles and the obscuration of 
feudal conditions and conceptions, in short, led one party to 
treat the whole realm as royal demesne to be tallaged at will, 
while they led the opposite party to regard it as consisting exclu- 
sively of the estates of the King^s vassals or subjects, over which 
regalian rights were to be reduced to a minimum. Each party 
had plausible medieval precedents to cite and each was giiiltyof 
citing them unfairly, but the one-sided claims of the defenders of 
prerogative were more illiberal and oppressive in riieir pracdol 
tendency than the contentions of their opponents, and constitut^ 
in reality a more fundamental departure from the ^neol spirit 
of medieval institutions and ideas. 
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Toward the end of the sixteenth ceritury there were some whrv 
were thus beginning to hold a seigneuriai” or despotic con^. 
tidn of monarchy, and in the next century the number greatly 
increased ; but no blunder could be more serious and none has 
been more frequent than the assumption that Jean Bodin was one 
of this number. In his own day Bodin was accused of holding 
these arbitrary views, and even now he is regarded by most 
English and American historians of political thought as one whose 
theories fall short in nothing but logic of the slavish political 
doctrines of Hobbes. ^ 

fj- 

In a letter prefixed to the later editions of his Repuhlique he 
refutes this charge, and his refutation is as valid in answer to his 
modern detractors as to his contemporaries. He protests with 
some heat and with justice that almost alone among the defenders 
of monarchy in his time he allows his ‘"sovereign"’ no proprietary 
right in the subjects" lands and goods, and his own courageous 
defence of this liberal principle in the Estates of Blois in 1576 ^ is 
proof that in him it was no mere academic doctrine, but a reasoned 
and sincere conviction. 

To Bodin, then, and in after years to others like him, such as 
Eliot, Twysden, Philip Hunton, and Sir Matthew Hale in .Eng- 
land, the French monarchy, the English monarchy, and, in fact, 
every monarchy of the highest type existing in a free state, must 
needs be “absolute"" if it is to effect its great purpose of s^unng 
and enforcing peace and justice; a rnonarchy. founded in law and 
based on ancient custom, in which the “sovereign"" is free from 
ordinary Taw but bound by those fundamental rules wi nch de fiS" 
Kis“ authbrity in the state ; and in every monarchy of this highest 
type these fundamental rules include the medieval principle that 

their own,, to be taken by the ru ler only 

I „^ssent of all the realm and for the co mmon 

profit thereof."" 2 

Thus for Bodin England and France were essentially alike, both 
were royal monarchies"" and “absolute,"" and neither was “des- 

1 Bodin's own jonmal of this meeting of the Estates, giving his speeches, is printed in 
Des itais gSniraux el auires assemblies nationales^ edited by Charles Josef Mayer, vol. aiii 
(La Etaye, 1789), pp. 212-315. For a modem account of his activity in the assembly, see 
R. Chauvir€, J ean Bodin, Paris, 1914, pp. 52-68. 

2 The phrase comes from the Confirmaiio Carlarutn assented to by Edward I in 1297 — 
par oommun assent de tout le roiaume, et a commun profist de meismes le roiaume.” 

Stubbs, Sdet^ Charters, gth ed. p. 491. Compare the similar statements in Beaumanoir 
(Salmon’s edition, §§ 1103, 1043, 1499, 1513, and 1515). 
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potic^’ or “seignpr^I.” Was he entirely wrong in thmking 
England “absolute” and France not “despotic” ? Later develop- 
ments in both countries have made the answer somewhat difficult. 
The English civil wars of the seventeenth century roughly threw 
English political thought permanently out of its true orbit and 
substituted a theory of might for a theory of law ; and the English 
theory of sovereignty, as well as the American theory derived from 
it, has been eccentric ever since in its adherence to the ideas of 
Hobbes and Austin — a costly aberration, which lost for England 
one great colonial empire and would soon have lost another if prac- 
tice had not fortunately departed from theory just before it was too 
late, and even within the realm had practical results scarcely less 
serious in their character. It furnished a basis for justification of 
the enactment or the retention by an unreformed Parliament of 
oppressive class legislation such as the combination acts, religious 
disabilities, the suspension of the habeas corpus act, and much more. 
The extension of the suffrage has fortunately removed all serious 
danger of further exploitation of this despotic theory for the ends 
of any social or economic class, but the theory itself is still generally 
accepted, and it is not inconceivable that the future may find 
some new mischief for it to do. 

This fatal identification of sovereignty with might is the 
damnosa hereditas of the English civil wars, but the beginnings of 
the departure from medieval thought which led to it go back 
much further, and before the Long Parliament the more extreme of 
the Parliamentary party were placing a one-sided emphasis upon 
the fixity of the couiume in the medieval precedents and thus 
developing Coke’s doctrine of the supremacy of the common law 
to the exclusion of the precedents for the King’s administrative 
supremacy; whilst their opponents In some cases were asserting 
with the same lack of discrimination a complete royal supremacy 
over every part of the common law itself. Later, under the stress 
of war, these opposing and one-sided but not yet wholly immoderate 
claims gave way to extremer views ; on the one side, to a radical 
republicanism which had no precedent whatever in medieval 
England, and on the other, to the advocacy of a ** despotic” 
monarchy like that of Filmer’s Patruircha^ which the pdKtica l 
thought of the middle ages had realized only to repodiate. 
In France thenSeatevahprecederits were similarly obscuf©a"ii3',^e 
great ideal oiJa monarchte temperee was superseded m practice at 
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least, in the long period of the Bourbon personal monarchy which 
lasted till the Revolution. 

Bodin’s is a more moderate and a more medieval political con- 
ception than the theories of monarchy which thus replaced it, but 
it may well be doubted whether the views of any other theorist 
had such an influence on the political ideals of thoughtful and 
moderate men between 1576 and 1640, as those of Jean Bodin. 

The significant thing in his thought, which originally provoked 
even if it does not justify this long digression, is the fact that in 
his famous diflPerence between a royal monarchy which is abso- 
lute’^ and a seignorial monarchy which is “despotic,” he retains 
a medieval distinction which later political developments have 
obscured; and, above all, that in his description of the royal 
“absolute” monarchy he mirrors far more faithfully than many 
writers of a later day the true political thought of the later middle 
ages in some of its most important aspects — more faithfully per- 
haps than he does the thought already becoming current in his own 
time. 

It was natural perhaps that Bodin’s followers of the seventeenth 
century, such as Loyseau, de L’Hommeau, and Lebret, should 
emphasize the evident absolutist tendencies of his thought to the 
exclusion of some of its more liberal elements drawn from medieval 
precedent ; but there is less excuse for any view so one-sided in a 
modern historian than in a publicist of the time of Henry IV or 
Louis XIIL The more liberal parts of Bodin’s conception of 
kingship are a heritage of the middle ages ; the development 
of the absolute monarchy into an arbitrary one is a modem 
achievement. 

True kingship was never absent from the medieval mind even 
in the period we think of as most feudal,^ but no doubt the idea 
of it as well as the actual authority of kings was deeply aJFected 
by the fact that every king was feudal lord or dominus as well as 
rex; and many of his people, feudal vassals as well as subjects. 
In the mass of changing reciprocal rights and obligations existing 
between a medieval king and his people it is not always easy to 
distinguish clearly between the ones arising solely out of feudal 
custom and those based upon the relation of king and subject — 
Henry 11 of England demanded an oath of fealty from his knights, 

^ Achille Luchaire, Histoire des institutions monarckiques de la France^ 2d ed,, Paris, 1891, 
voL i, pp. 47-59* 
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but he exacted it "'even from rustics.” At one time the actual 
relations will seem more feudal, especially in the royal demesne, 
at another more national or constitutional. But we know that 
feudalism at length gave way to nationalism, or was merged with 
it, and the king of the feudal age became the national monarch 
of modern times. And with the passing of feudal conditions the 
full understanding of those conditions passed too, and we can only 
recover it now in part by a painful elFort to rethink the thoughts 
of men long dead who lived their lives in the midst of conditions 
in many ways radically different from our own. Maitland*s re- 
mark that it was Sir Henry Spelman who introduced feudalism 
into England is only partly justified. A good many have not made 
its acquaintance. As we begin to know it better it may possibly 
appear that it was precisely because England remained in some 
ways more feudal than any other country, that the actual limits 
of her King’s authority in time became narrower than elsewhere; 
and we may be inclined more than formerly to attribute England’s 
remarkable and unique advance toward representative self-govern- 
ment in part to extra-constitutional causes, or to political concep- 
tions which were general, rather than to an original constitutiond- 
ism inherent in English institutions as such. Among the many 
debts we owe the middle ages, the debt to feudalism is not the least. 

One of its most signal services in the development of modem 
liberty lay in the actual checks it imposed upon the arbitrary acts 


of the king, In excluding him from interference with the private 
nghts or his subjects, it thus drove him eventually to bargam 
with them for the supply necessary for the conduct even of the 
ordinary business of government. It is probably, therefote, a 
principal source of the extreme individualism of most modem 
political thought as it is of modem constitutionalism, of the 
prominence of compact in so many phases of its development, and 
of its constant tendency to place emphasis upon the ri^ts rather 
than the duties of the governed. In general the historical influence 
of feudalism has tended to set off the individual against the state, 
and to restrict the sphere of the latter. While admitting the 
great services which feudalism rendered in this way we must 
recognize the unavoidable defects in modem political thon^t 
resulting from it, especially the tend en cy t o break up the organic 
un ity of the state. A sovereign who bargains witiThis subiects 
is in a sense distinct from them. To a degree imthou^t irf in 





390 


THE GROWTH OF POLITICAL THOUGHT 


earlier ages, the King or the ‘‘government’’ is thought of in modem 
times as outside the state, and either above or below it, but scarcely 
of it. As a whole, modern political thought has been atomistic 
father than organic, and in this there has been loss as well as 
gain. It was this loss, no doubt, which led to the extreme reaction 
in certain quarters, as expressed in the nineteenth century in the 
political philosophy of Hegel and his followers. 

Among the characteristics of political thought to which we 
attach the word “modern” none is more important than the con- 
ceptions, closely related to each other, of sovereignty, of the 
responsibility of the ruler, of adequate public sanctions for the 
enforcement of this responsibility, and of nationality. The first 
of these conceptions, “sovereignty,” which in its only correct and 
modern meaning is legislative sovereignty, could not and did not 
assume its distinct and definite form until “legislation” itself in 
its modern sense had become so frequent that it forced itself upon 
the attention of men, and this “legislation” is not the medieval 
“finding” of a precept whose binding force comes from its supposed 
conformity to universal reason or to immemorial custom, but the 
modern making of a rule recognized to be law only because of the 
authority of the organ of the state, whether King or Assembly, 
by which it is promulgated. Until there is a State, standing prom- 
inent before the eyes of men with its reciprocal public relation of 
ruler and subject, instead of the mere quasi-private relationship 
existing between the individual vassal and his overlord, there 
can be no such organ by which national law can be made; until 
national law can thus be made, there can be no true “legislation” ; 
and until there is true “legislation” of this more modern type, 
there can be no real conception of legislative sovereignty. Bodin 
with reason made the claim that he was the first of political phi- 
losophers or jurisconsults to give a clear analysis of the conception,^ 
and Sir Frederick Pollock is justified in saying that this analysis 
could scarcely have been made at any time earlier than it was.* 

1 De Repuhlica, Lib. I, cap. viii (Paris, 1586, p. 78). 

^An Introduction to the History of the Science of Politics, London, 1900, p. 46. Bodin 
himself did not reach his final conclusions on this important subject at once. In his Metho- 
dus, written in 1566, some ten years before the more famous RipuUique, he finds the essence 
of a commonwealth in the summum imperium, which the French call suverenitas, but of the 
five parts into which he then divides it, he declares this to be the chief (praecipua) : “the 
creation of the highest magistrates and the defining of the function of each’^ {in summis 
magistratibus creandis, 6* officio cuiusque definiendo), Methodus ad facilem historiarum 
cognitionem, Paris, 1572, chap, vi, p. 261. But in the Ripuhlique, which first appeared in 
1576 in French, and in 1586 in Latin, this is changed, and he clearly recognizes the primacy 
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The chief historical prerequisite to the growth of a conception 
of sovereignty is the existence of a "‘nation,” with a governmental 
organ competent to make true law. In the later middle ages, 
such nations, such governmental organs, and such law, were 
rapidly taking shape in many parts of western Europe : the basis 
of fact for the modem theory of sovereignty was already there in 
incomplete form. But as we have seen it is almost a law of the 
development of political thought that political conceptions are 
the by-product of actual political relations, and oftentimes in 
history these relations have changed materially long before this 
change attracted the notice even of those most affected by it, 
or became a part of their unconscious habits of thought, much 
less of their political speculation, when they had any. The begin- 
nings of sovereignty are to be found in the later middle ages, but 
the formal recognition of it had to wait for a clearer apprehension 
than yet existed of the significance of the appearance of nationality, 
the greatest of all the factors which were remaking the political 
life of the West and changing it from a medieval into a modern 
world. In the spirit of the middle ages, as Viollet says, “the 
sovereign power had been instituted not to change the law but to 
ensure its respect,” and if men actually altered it “it was by uncon- 


of legidation in sovereign power. igUttr primtim sit ac praecipuum caput meiesiaHSf 

legem universis ac singulis dmbus dare posse” De RepubUcat lAbri Sex^ Paris, 1586, Bk. I, 
chap. 10, p, 153. 

“Et par ainsi nous conclurons que la praniere marque du Prince souveram, tfest k. pms- 
sance de donner loy k tons en general, & k chacun en particulier.** Les Six Ls&res de la 
Rtpubliquet Paris, 1577, p. 161. The unusual character of these newer views of Bodin 
may be appreciated by comparing them with the ^atement of the great French jurist Cha^ 
rondas le Caron, made as late as 1587 : “La prindpale marque de souveraintfi est la drwte^ 
souveraine administration de la Justice.’’ Pandectes ou digesies du Jremgais^ Lym, 
IS93» P. 3- 

“E est facile de condure que la Justice est la premiere marque de souveraint^: car 
d’iceUe depend la puissance de faire Loix & les casser pour le bleu & salut de la repitd)E(|iaev 
qui contient la conservation de I’estat du souverain, & la tranquility des suiects : insrittBer 
& destituer les officieis, cognoistre des appellations de tous les magistrats : & distribua les 
loyers & honneurs & les peines.” J&«i.,p. $- Theolderview was retained also by the Chan- 
cellor Michel de I’Hdpital, in his Traits de la rSpormaiion de la justice.” “En somme, il 
fault tenir pour la plus certaine marime d’estat, et ne me lasseray point de le repy&6r souvent, 
que le principal office des roys et princes soubverains, est de judger et faire jt^tice : veoixe 
m fgmi e pax plusieurs passaiges de rEscriture, se peult justifier cpie ce mot d® judder 
r^ner et commands absolument.” {Euvres inSdites de MichddeVMaspUt^ (Pans, iSasL "vui* i, 
p. 38. There is no improbability in the sugge^n of Sir Frederick Pdlock that the theoty 
of Sir Thomas Smith expressed in his Be Repudica An^ortm may have been mSuenced by 
Bodin, but it is important to note the fact, ixunted mit by the late Dr. Johns Hat sc h A , th at 
it was theories of the Ifdltodus, not those the Ripitkligs^ which adcgntiBd. 

Julius Hatsebek, Englisckes StaatsrecM (Tlllmigeai, 1905), vdL i, pp- 602H608. Dr. Hats- 
chek’s book deserves more attention than ft has ever gcA from EngUs h readers. See sSso 
the same author’s En^iseke Verfassimgsgexkickte (Mmsebm and Beiffii, 3^4“3T?- 



392 


THE GROWTH OF POLITICAL THOUGHT 


sciously stretching it’^ : they never so much as admitted even to 
themselves that they were making changes in the ancient coutume}- 
Though it may not have been admitted, however, or even con- 
sciously done, this "‘stretching'’ process was more and more effect- 
ing real changes in the ancient customary law to keep pace with 
developments in the social and economic order which were prob- 
ably never more rapid than in the latter part of the medieval period. 
Under the guise of interpretation these changes ultimately became 
so radical and so frequent that men awoke at length to the fact that 
one of the principal functions actually performed by the King, 
and the one above all others that most clearly set him above every 
inferior ofi&cer as the embodiment of the nation’s supreme author- 
ity, was not the interpretation or the enforcement of law, but the 
making of it. The provision of the English coronation oath as it 
appears in the earliest surviving pontificals, that the people are to 
live in peace under the king’s ""judgment” {nostro arbitrio) the 
fourteenth century theory that ""the first and highest act of royal 
power is to as Alvarus Pelagius put it ; these are giving 

place to the theory formulated in a later age by Bodin, that the 
head and front of sovereignty consists in the authority to give laws 
to citizens all and sundry ; ^ which, after all, is but a return to the 
older theory of the Roman jurists, to the ""antique-modern” view 
as Gierke aptly terms it, that the interpretation of law belongs to 
him who has promulgated it {conditor). Adjudication has become 
once more, as in ancient times, accessory to legislation, not vice 
versa. 

The full development of the idea of sovereignty belongs to 
the historian of modern, not of medieval, political thought, but 
the latter is warranted perhaps in indicating those elements in the 
political thought of his own period which tended to postpone 
the appearance of the idea till modern times, and also in pointing 
out the factors which must be considered as the earlier unconscious 
preparation for its appearance. Chief among the latter, conducive 
to a theory of sovereignty, is the idea of nationality, growing 
gradually into a sentiment of national unity. The complete 
expression of this sentiment is not to be found before the sixteenth 
century but its beginnings and much of its growth fall within the 


^ Histoire des institutions politiques et administratives dc la France, vol. ii, p. igg. 
2 L. G. Wickham Legg, English Coronation Records, p. 15. 

® Ante, p. 391. 
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later medieval period and they are its greatest contribution to our 
modern stock of political ideas. 

As we trace this growth backward toward its beginnings, we 
come at length to a time in the depth of the feudal period when 
scarcely any signs of a true national feeling can be discerned at all, 
at least among the governing class. Human relations are deter- 
mined mainly by tenure, and tenure knows little of distinctions 
of race or nation. It is doubtful if a single “King of the English” 
in the twelfth century could speak the language of the mass of 
his subjects. If a De Lucy or a Glanvill, each a chief justiciar 
of the realm of England under Henry II, had been asked whether he 
was French or English, he would have been hard pressed to give 
an answer, even on the assumption that he understood the ques- 
tion. The disaffected English barons in 1215 had few qualms 
of nationality in proclaiming a Dauphin of France King of England. 
It is for the writer of Intellectual or constitutional history to show 
how these things changed, the history of political though^ is 
concerned only with the reaction of that thought to these changes. 

However we characterize it, as the decline of feudalian, the 
substitution of the relation between King and subject for that 
between lord and vassal, or the growth of the spirit of nationality, 
there Is abundant evidence, clear and unmistakable, that by the 
end of the fifteenth century a change almost revolutionary in its 
character had taken place in many parts of western Europe. The 
rights and revenues of an eleventh century king would not take 
long to enumerate if we left out what belonged to him as dominus; 
his successor of the fifteenth century was still ‘^Our lord the King** 
but the title “lord” was fast becoming an empty one. His impor- 
tance was owing to his being the head of the nation to whom his 
subjects of every grade were bound In an equal obedience enforce- 
able by national law. The chief developments in the theory of 
monarchy in the later centuries of the middle ages are the result 
of the growing feeling of patriotism, and of its concentration upon 
the king as the nation*s political centre and the embodiment of its 
law. It was much the same whether the national Estates met oft^ 
or not. The fact that an English Statute might require the ass^t 
of the Lords and a representative Commons where a French Ofd&nr 
nance required only registry by magistrates in the Parierntf^f 
though it was a difference of the greatest moment, was nc^ such 
an one that we are warranted in thinking that En^and had a 
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constitution while France had none. In both countries the King 
was the political centre and embodied the political ideal. They 
were more alike politically than unlike. Only by reference to such 
facts can we understand the words of the publicist of the sixteenth 
century. In England France, Spain, and every other country 
where feudal decentralization had given way before the national 
ideal, their language is much the same, and the developments of 
the later m'.ddle ages which lay behind this common ideal of a 
national king were everywhere more nearly alike than patriotic 
modern historians are sometimes ready to admit. 

If I were asked which of the famous maxims into which the polit- 
ical thought of the world has at times been compressed is the one 
which on the whole best comprises the living political conceptions 
of the later middle ages, my choice, I imagine, would be rather 
unexpected, and not in all cases accepted, but it is one which my 
study of this period makes me willing to defend. It is the aphor- 
ism from Seneca’s De Beneficiisy ‘^Ad Reges enim potestas omnium 
pertinet: ad singulos, proprietas” — to kings belongs authority 
over all ; to private persons, property. 



APPENDIX I 

(From page 29, above) 

ABSOLUTE AND PARTICULAR JUSTICE 

I am aware that this identification of Plato’s distinction between gen- 
eral and particular justice with that made apparently by Aristotle is very 
likely to be questioned. My reasons for making it may be briefly stated 
as follows : 

In the book on Justice where the distinction is stated most explicitly> 
which stands in the same form and extent as number four in the Etkica 
Eudemia and number five in the Etkica Nicomachea^ justice is spoken of 
as of two kinds, partial and complete (ra jjhf yAprq ra oAo- 
Eik NiCny V. 1130 b.). This seems to be intended as the primary classifi- 
cation, and the two kinds are usually called by modem commentators, 
‘‘general” or “absolute,” and “particular” or “relative” justice. But 
the meanings given by the author to these two kinds seem somewhat 
indistinct and confusing, if not at times inconsistent, and the modem 
commentaries reflect the same uncertainty. Elsewhere in the same 
discussion the just is defined as “the lawful and the fair” (to rc vofufwtf 
Kol ra lo-ov,) and the unjust, “the unlawful and the unfair” (to impastofim 
Kol TO avurav. Eth. Nic.y V, p. H30 i^). Further on, a somewhat differ- 
ent classification is made between the just in a general sense (to asrASs 
Succuov) on the one hand, and on the other the just in a political or civic 
sense (to voXltikov Slkoiov) as existing “among people who are asso- 
ciated in a common life with a view to independence, and enjoy freedom 
and equality whether proportionate or arithmetical” {Eth, Nic.y p. ii 34 ^)> 
or in the sense of the despotic justice prevailing l^tween master and slave 
(ScoTToriKov Sucatov) and of the paternal justice exercised by the father 
over his children (to TrarpocoK) {Ibid^y p. 1134^)* This political or civic 
justice in its turn is subdivided into natural justice (to ^’wtruco^) ‘ which 
has the same authority everywhere and is not dependent upon its beii^ 
adopted or not” ; and conventional (to vopiKw) wh(®e origin makes no 
difference, provided only it be enacted {Eth, Nic.y V, p. 1134 W- 

According to the Sophists, if the statements of Plato and Arfetotle may 
be trusted, there is no higher kind of justice to be found amoi^ xn^ rimn 
this conventional justice based merely upon positive laws, and as variable 
as those laws themselves* It is this view that Rato combats wirii ■v‘^>r 
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in the Republic, The writer of this book of the Ethics takes a position on 
this question not fundamentally different from Plato’s, but he expresses 
it differently and with great caution. The Sophistic view, he says, has 
some truth in it, but it is not altogether true. Among the gods it is not 
true at all, and though it is the fact among men that justice varies, it is 
not true that no justice can be found which is according to nature. As 
one might expect in the sphere of the contingent within which all human 
conduct falls, there will be variations among men in natural rules as well 
as conventional, but these variations are no proof that these rules as a 
whole are not according to nature; just as one may train himself to be 
ambidextrous though “naturally” we are right-handed. “Similarly, 
such rules of justice as exist not by nature, but by the will of man, are not 
everywhere the same, as polities themselves are not everywhere the same, 
though there is everywhere only one naturally perfect polity. (Eth. Nic,y 
pp. 1134 ^1135 The word here used to indicate this conventional 
justice is vojjllkov in contradistinction to pvcnKOV. This is clearly a word 
far different in meaning from vd/it/u.ov which was used earlier to mark off 
what was lawful from what was merely fair (tcrov). Whatever be the 
cause, it is apparent in this whole discussion that the point of view is not 
always the same. What then is the real relation intended, if there is any 
single one, between these respective divisions of law into complete and 
partial; lawful and fair; political and despotic, paternal, or economic; 
natural and conventional? Are these pairs all coordinate one with an- 
other, or are some of them subordinate to others ? Are they the same in 
basis, or if not, are they based on differences equally fundamental ? 

From the entire discussion — which is rather rambling and disjointed 
— it appears that the whole of justice is that based on the law of a natu- 
rally perfect polity and of no other, and there it cannot but be whole and 
wholly natural as well, even though based in part on positive enactment; 
while actual polities will approximate this justice just in so far as they 
approximate this natural perfection. 

The laws of these polities, therefore, if just, will be so because of the 
“natural” justice to be found in part in them, for there is such a justice 
shared to some extent by all actual polities not completely depraved, a 
universal which like all universals is to be found in every particular and 
nowhere else. This is the answer of the Ethics to the greatest of all the 
questions about justice, and in the main it is the same answer that Plato 
also gave to the Sophists. The distinction between the lawful and the 
fair, though very important, is less fundamental and has to do with the 
mere extension of justice rather than with its objective reality, and the 
same is true mutatis mutandis of the distinction between political and 
paternal justice. “Particular,” as compared with “general” in this 
discussion, then, may so-called because it does not extend to all virtue. 
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as fairness, for example, compared with lawfulness, but only to relations 
between individuals ; or because it does not extend to all these relatbns, 
as in the case of paternal justice ; but in its deepest meaning ** particular” 
justice signifies a justice based merely on the law of actual states, com- 
pared with the whole of justice — existing by nature in a perfect state. 
All these different distinctions are found here, but they are not all of the 
same kind or of the same importance. It seems scarcely adequate or 
even accurate, then, to say, as Sir Paul VinogradoflF does, that by general 
justice Aristotle means merely “a complex of all the rules formulated by 
the State as legally obligatory for the members of the community,” and 
by particular justice, “the set of rules which govern relations between 
the members of the community.” (Historical Jurisprudence^ II, p. 45.) 
Mr. W. L, Newman’s statement excels this only in caution: — . what 

the laws prescribe (or ‘ normally constituted laws,^ at all events) is there 
[in the Fifth book of the Nicomackean Ethics] said to be universally just.” 
(The Politics of Aristotle, II, p. 390). One is tempted to ask whether all 
laws so prescribed are ipso facto “normally constituted.” The answer of 
both Plato and Aristotle would, I think, have been an unhesitating “No.” 

To Aristotle, as to Plato, the most fundamental question connected 
with justice was its objective reality. He was as much concerned as 
Plato in proving against the Sophists that it was no mere variable human 
device, but rather a natural and universal characteristic of man as man. 
It may vary in the extent of its application, but important as this is, 
such variation is to Aristotle as much as to Plato a less important thing 
than the establishment of the fundamental fact of its natural” character. 
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MONARCHY “ABSOLUTE” AND DESPOTIC, AND 

TYRANNY 


oo'ot /xev ovv OLOvraL ttoXltlkov Kal /BacriALKov koI olKovofiLKov koI SecrTroriKov 
[eTpai] Tov avTov, ov KaXu)^ Xcyoucrtv (wX-^Oa yap Kal oXiyoTT^TL vopl^ov<n 
Bia<t>€p€LV, dA\* ovK elBa rovrwv eKaarrov, olov av pev oXtywVj Sco-ttott^v, av Se 
TrXetovo^Vy OLKOvopov, av S’ ctl vXcLOvoiVj ttoXltlkov rj /?a(rtAt/cov, dj oiSep Sta- 
(fiipovcrav p€ydX7}V OLKiav ^ piKpav ttoXlv' koI ttoXltlkov Sc Kal jSacrtXtKop, orav 
pkv avTO<s €<l)€crT'jK'py ^acnXLKOVj orav Sc Kara row? Xoyov^ Trj<s iTrta-TijpT}^ 
TOvavTps Kara ftcpos apx^iv Kal ap^opevog, ttoXltlkov • TavTa S’ ovk ccttlv aXtjO^)^ 
SiyXov S’ carrat to Xcyopevov eTrLcrKOTTOVcn Kara t^v v<fi7)yYjpa^r)V /xe^oSov. do-Trcp 
yap iv rot? aXXoiq to crvvOeTOv p^XP^ dcrvv^€TO)v dvdyKTj Statpetv (raCra 
yap iXa^LCTa popui tov ttovtos), ovTOi Kal ttoXlv cf dv ovyKELTaL crKOTrovvres 
oif/opeOa Kal irepl tovtiov pdXXovj tl rc Sta^cpo'uo’tv aAAi^Xtav, teat ct rt rexviKov 
cvSc^crat XaPeiv TTcpl cKaarov rdv prjOevTKOv. 

Aristotle, Politics, I, I, 2-3 (p. 1252 a). 


William of Moerbeka translated this passage as follows : 

Quicunque quidem igitur existimant politicum et regale et yconomicum 
et despoticum idem, non bene dicunt (multitudine enim et paucitate 
putant dilFerre, sed non specie horum unumquodque, puta si quidem 
paucorum, patremfamiliae, si autem plurium, yconomum, si autem adhuc 
plurium, politicum aut regale, tamquam nihil dilFerentem magnam 
domum aut parvam civitatem: et politicum et regale, quando quidem 
ipse praeest, regale, quando autem secundum sermones disciplinae talis 
secundum partem principans et subiectus, politicum : haec autem non 
sunt vera) : manifestum autem erit quod dicitur intendentibus secundum 
subiectam methodum. sicut enim in aliis compositum usque ad incomposita 
necesse dividere (haec enim minimae partes totius), sic et civitatem ex 
quibus componitur considerantes videbimus et de hiis magis, quidque 
difFerunt ab invicem, et si quid artificiale contingit accipere circa unum- 
quodque dictorum. 

— Afistoulis Politicorum Lihri Octo, Ed. Franciscus Susemihl, 
Lipsiae, 1872, pp. 1-3. 

The commentary of St. Thomas Aquinas on this passage is in part as follows: 

Civitas autem duplici regimine regitur : scilicet politico et regali. Re- 
gale quidem est regimen, quando ille qui civitati praeest habet plenariam 
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potestatem. Politicum autem regimen est quando ille qui praeest habet 
potestatem coarctatam secundum aliquas leges civitatis, . . . 

Quando enim ipse homo praeest simpliciter et secundum onrnia, didtur 
regimen regale. Quando vero secundum rationem talis scientiae in parte 
praesidet, id est secundum leges positas per disdplinam politicam, est 
regimen politicum; quasi secundum partem principetur, quantum ad ea 
scilicet quae eius potestatem subsunt ; et secundum partem sit subiecttis, 
quantum ad ea in quibus subiicitur legi. 

— Sancti Thomae Aquinatis^ Opera Omnia^ Parmae, 1S67, voL xxi. 


on /XCT' ovv €X€t TLva Xoyov ^ iccu ovk cicrlv ot /w ^wra SouAm 

0 ? 8 € iXevOepoL, hrjXov, koI otl Iv run SiwpLOTou to rotovrov, wv (rupi^epei rS 
pkv TO BovXcuclv t<3 §€ TO h€(T7r6^€W Kul SiKouov Kol 8 ct TO apx<^<rBai TO 

S’apx^iv, T7V ireKpvKao-iv dpx^v dp^^tv, djcTf kol Sccnrdfco', to Sc /cok^ axmfiipofm^ 
loTiv ap<l>OLV (to yap avro (n}p<}>€p€i rm p,4p€i koi tw oXw kcu auipari #cal 
d Sc SouXos ptcpos Tt Tov SeorroTov, otov Ifu/ruxov Tt toS o-aparo^ Kextapurp^rot^ 
Sc ficpos [tov O-OJpXXTOs] • Sid KOI (TVp4^€pOV loTl Tl KCU ^iXm SouX^ KoI ScOWI^ 
irpds dXX^Xovs Tots C^vo-Ct toiovtois ^iuofjJvoLs, T015 Sc TOUTOV TOV TpdiroF, 
dXXa Kara vopov kcu jSiacr^cTcrt, rovvavriov) * ifHivepov Sc kcu ck tovtcdi^, on <w 
Tawdv coTi Sco’TTOTCta Kol TToXcrLKij, ovSc Tracrcu oAXt/Xcus at apx<U) cDcnrcp nvc? 
c^ao-iv. “5 fxcv yap cXcv^epcov <^>vcra ^ Sc SovXcov coriV, kcu 17 pkv oUwopn^ 
pcjvapxta Cp.ovapxctTat ydp Tras chkos), 17 Sc ttoXitoc^ iXa^lpwv xoi 
6 phf ovv ScoTr()Ti75 ov XcycTai kotA kiruTTqprjVi dXXa tw toioo-Sc ^wi, opouoj 
Sc Ktti 6 SovXos Ktti d cXev^cpos ‘ ivL<rrqpTj 8 * dv C177 Kai SfCTTroriK^ kcu ^XiioJ, 
SouXiK^ ficv otav TTcp d cv Tats SvpaKOvaats CTratScuo-cv (cKCt ydp ns 

purOov eStSacTKc Ta cyKVKXta SnoKOvrjpara tovs ^iSas)^ ctiy 8 av kcu «« 

TOOTW pd^o-ts, olov oil/onoiTjni^ kcu ToXXa to. Totavra yci^ t^ Suxxances, «m 
ydp ?rcpa cTcpcov Ta /xcv hrLfJLorepa Ipya ra 8’ dvayKotoiyo,^ koI^ kuto 
Trapoipiav “ SovXos Trpd SovXov, Sccnrdnys Trpd Sccnrdrov.” <u per nMaSim 
T-acrat SovXtKal CTrio-T^pot cicri • Scenron^ S^ Irrumqpjj €<rrlv^xpn^^ ScmXojF, 
d ydp 8c<r7rdT77S ovk cv t<S KTao-dcu Toi^ SouXovs, dXX' Ir t® xP^ct^ SowW 
Icm S’avny ^ iirurrqpTj^ piya Ixovcra ovSc vepw' 5 ydp rdr SoSXor 
CTtcrrao-^ai Set wotetv, cKCtror Set Tavra cinWacr^ mrdrrav, 

— Aristotle* Politiesy I, 6-7 (p. 1255 h). 


William of Moerbeka translates this thus : 

Quod quidem igitur habet quandam rationem dubitatio et non 
hii quidem natura servi, hii autem Uberi, palam, et quod in quibosdam 
detenninatum est quod tale, quorum huic quidem espedit serwre, buic 
autem dominari et iustum est et oportet hoc quidem subwa, hoc autem 
prindpari quo nata sunt prindpatu prindpaii, q^re et despodzaie, mate 
autem inudliter est ambobus (idem enim exp^it parti et tori et corpe^ 
et animae, servus autem pars quaedam domini, veluri animaom aaqa 
corporis, separata autem pars corporis 2 propter quod et cxpodietjs 
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quid est et amicitia servo et domino ad invicem hiis qui natura tales 
dignificantur, hiis autem qui non secundum hunc modum, sed secundum 
legem et violentiam passis contrarium) : manifestum autem et ex hiis, 
quoniam non idem est despotia et politica neque omnes ad invicem prin- 
cipatus, sicut quidam aiunt. hie quidem enim liberorum natura, hie 
autem servorum est, et yconomica quidem monarchia (ab uno enim regi- 
tur omnis domus), politica autem liberorum et aequalium principatus. 
despotes quidem igitur non dicitur secundum scientiam, sed eo, quod 
talis sit, similiter autem et servus et liber : scientia autem utique erit et 
despotica et servilis, servilis quidem, qualem quidem qui in Syracusis 
erudivit (ibi enim accipiens quis pretium docuit ancillaria ministeria 
pueros), erit autem utique et ad plus horum disciplina, velut pulmentaria 
et alia talia genera ministrationis, sunt enim alia aliis haec quidem hono- 
rabiliora opera, haec autem necessariora, et secundum proverbium, 
“servus ante servum, dominus ante dominum.” tales quidem igitur 
omnes serviles scientiae sunt : despotica autem scientia est quae [est] 
usiva servorum, despotes enim non in possidendo servos, sed in utendo 
servis. est autem haec scientia nihil magnum habens neque venerandum : 
quae enim servum oportet scire facere, ilium oportet haec scire praecipere. 

— Susemihl, o'p. cit., pp. 

The next passage is an entire chapter of the Dialogus of William of Occam 
{Pars Illy Tractatus I, Liber II, Cap. VI, Goldast, Monarchia, vol. II, pp. 794-. 
795), the fullest and clearest discussion of these important distinctions that I 
have found in the political writings of the fourteenth century. 

agister: Politiarum autem duae sunt species primae: sicut & duae 
sunt species propriae principatuum sive praelationum, & principantium 
sive praelatorum seu rectorum. Omnis enim principatus aut ordinatur 
principaliter ad bonum seu conferens commune bonum, scilicet prind- 
pantis & principantium & etiam subiectorum: aut non ordinatur ad 
bonum commune. Si ordinetur ad bonum commune, sic est principatus 
temperatus & rectus. Si non ordinatur ad bonum commune, est princi- 
patus vitiatus & transgressio : quia est corruptio & transgressio princi- 
patus temperati & recti atque iusti. Politia igitur omnis, aut est tem- 
perata & recta ; vel est vitiata & transgressa. Politiae autem temperatae 
& rectae tres sunt species principales & impermixtae. Prima est, quando 
principans est unus, & vocatur regalis monarchia : in qua dominatur unus 
solus propter commune bonum, & non principaliter propter propriam 
voluntatem & conferens. Et huius modi politia secundum Arist. 8 Ethic: 
est optima secundum optimum modum ipsius, sunt enim ipsius modi 
plures, secundum ipsum, 5 poli. c. 16 sed potissimuS ipsius modus videtur, 
quando aliquis regnat & principatur in regno, non secundum legem, sed 
secundum voluntatem suam. Quod quidam sic intelligunt. Ille dicitur 
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principari & regnare secundum voluntatem suam, & non secundum legem, 
qui regnat propter commune bonum omnium & nullis legibus humanis 
pure positivis vel consuetudinibus alligatur : sed est supra omnes huius- 
modi leges, licet legibus naturalibus astringatur. Et ideo tabs rex non 
habet iurare nec promittere se servaturum quascunque leges vel con- 
suetudines humanas introductas, licet expediens sit ipsum iurare, quod 
leges naturales pro utilitate communi servabit, & quod in omnibus quae 
spectant ad principatum assumptum commune bonum in tender, non 
privatum. Talis rex potest did habere plenitudinem potestatis respectu 
sdlicet eorurriy quae bonum commune respiciunt, non privatum, Talis 
autem principatus differt a prihcipatu tyrannico: quia ille est propter com^ 
mune bonumy differt etiam a principatu despotico, quia principatus despcH 
ficus est principaliter propter bonum proprium principantis, quemadmodum 
dominium hestiarum aliarum rerum temporalium est propter bonum possi^ 
dentis, Principatus autem regalis est propter bonum commune, & ideo 
non dicitur proprie principatus despoticus, & tamen rex talis est quodam- 
modo Dominus omnium, sed aliter quam in principatu despotico: quia 
in principatu despotico principans habet tantum dominium, quod potest 
uti suis servis & bonis aliis quibuscunque, quae ad suum pertinent princi- 
patum talem, non solum propter bonum commune, sed etiam propter 
bonum proprium, dummodo contra legem divinam vel naturalem nihil 
attentet. Sed principans in principatu regali praedicto non potest uti 
subiectis & bonis eorum qualitercunque sibi placet propter bonum pro- 
prium, & ideo sibi non sunt servi, sed naturali libertate gaudent : quia ad 
naturalem libertatem spectat, ut nullus possit uti liberis propter utili- 
tatem utentis, sed non est contra naturalem libertatem, ut quis ratkma- 
biliter utatur liberis ad bonum commune : cum quilibet teneatur bonunn 
commune praeferre privato. 

Discip. Secundum ista principatus despoticus esset maior & perfectios 
tali principatu regall: quia maiorem potestatem includeret, principans 
enim despotice potest uti servis & bonis eorum propter utilitatem tam 
coramunem quam privatam, rex autem nisi propter utilitatem commo- 
nem, igitur est maior & perfectior. 

MagisU Respondetur, quod principatus despoticus est quodammodo 
maior : quia ad plura quodammodo se extendit, sed ex hoc ij^ est impCT- 
fectior, seu quia bonum multorum est melius, quam unius bonum: seu 
quia detrimentum boni multorum nuUam perfectionem sed maperfec- 
tionem importat. In principatu autem despotico est detrimentum m®d- 
torum ex hoc ipso, quod despotes potest uti sibi subiectis & bonis eora® 
ad propriam utilitatem, & ideo talis pot^tas maior imperfecrioeem boid 
melioris, scilicet boni multorum includit. Propte quod 
despoticus non solum qui est unius patrisfamilias in una domo, sed ipi 
esset unius regis in uno regno : & per consequent qui est unius wpera- 
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toris in toto orbe, esset simpliciter imperfectior principatu tali regalL 
Praeter istum principatum regalem sunt alii principatus regales diver- 
simode deficientes ab isto : convenientes tamen in hoc, quod sunt Monar- 
chiae quaedam. Quidam enim principatus unius Monarchiae deficit ab 
isto, quantum ad intentionem boni communis, quia scilicet non est insti- 
tutus totaliter propter bonum commune, sed etiam propter bonum pro- 
prium, & talis principatus regalis aliquid habet de principatu Tyrannico 
vel despotico : & est quodammodo mixtus ex principatu despotico, tyran- 
nico, & regali. In quantum enim quo ad aliqua intendit bonum com- 
mune : & in quantum unus solus principatur, habet aliquid de principatu 
regali. In quantum vero bonum proprium etiam intendit, habet aliquid 
de principatu tyrannico & despotico, & ideo est quodammodo mixtus ex 
principatibus illis, unde & aliquis principatus regalis & tyrannicus vocatur 
ab Aristo[teles]. Principatus autem unius inter dum deficit a saepe dicto 
principatu regali quantum ad potestatem, quod scilicet non habet illam 
plentitudinem potestatis, quam habet principatus regalis praefatus. Et 
talis principatus regalis dicitur secundum legem, quia licet unus princi- 
petur, modo tamen principatur secundum voluntatem, sed quibusdam 
legibus & consuetudinibus humanitus introductis astringitur, quas tenetur 
servare, & ipsas se servaturum iurare vel promittere obligatur, & quanto- 
plures tales leges & consuetudines servare tenetur, tanto magis recedit a 
memorato principatu regali, & ideo forte his diebus non est in universe 
orbe talis principatus scilicet primus regalis. Secundum Aristot[eles] 
nullus est dignus tali regno, nisi sapientia & virtute & bonis omnibus tam 
corporis quam animae, quam etiam exterioribus bonis, scilicet amicis & 
divitiis, superexcellat. Aliter enim timendum est, ne ad tyrannidem se 
convertat, unde & propria bona debet habere vel ex se vel ex assignatione 
illorum quibus praeest, ut bona liberorum nequaquam sibi appropriet, 
nec etiam quoquomodo accipiat, nisi evidens utilitas vel manifesta neces- 
sitas hoc exposcat. Isti principatui regali etiam summae opponitur 
tyrannis, quae est transgressio & corruptio eius, quae est prima species 
& pessima politiae vitiatae, quia tyrannis non intendit bonum subiecto- 
rum, nisi per accidens, sed^ principaliter intendit bonum proprium, sive 
bonum proprium sit bonum 'etiam aliorum, sive sit malum ipsorum. 
Fiunt autem tyranni secundum Aristo, 5 Politi. c. 8. saepe ex Demagogis, 
sunt autem Demagogi, ducentes populum secundum voluntatem suam de 
beneplacito populi, non tanquam reges aut Domini vel Tyranni seu ius 
regendi populum aut imperandi habentes : sed quasi procuratores & con- 
cionatores seu monitores instigant populum ad ilia, quae populo placent 
id est quibus populus credit, & ideo Arist. vocat eos 4 Politic, c. 5. adula- 
tores, tales enim saepe, postquam sibi unierint populum, incipiunt propter 
potentiam tyrannizare: & etiam involuntariis dominari. Fiunt etiam 
Tyranni nonnunquam ex re gibus y quia, ut dicit Aristo. 8 Ethicorum, 
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mdus rex tyrannus fity si entm secundum legem incipiai principari in- 
voluntariis propter honum proprium^ fit tyrannus, si incipiai principari 
voluntariis propter honum proprium, fit proprie despotes. Cuius prin- 
cipaius nonnunquam Tyrannis ah Aristotele vocatur, propter similtiudinem 
magnam ad despoticam: non tamen Tyrannis proprie est despotic, sicui 
ex supradictis pater e potest. Ex praedictis colligi potest, quod princi- 
patui regali, praesertim potissimo, non solum Tyrannis proprie dicta, sed 
etiam principatus despoticus aliquo modo opponitur, vel est principatus ita 
dispar atus, ut nullus unus principatus possit esse regalis despoticus 
respectu eorundem : quo tamen aliquis dominetur regaliter, Eff diquis despo- 
tice, inconveniens non videtur^ 

To these might be added the definitions of Bodin in the sixteenth century: 

Done la Monarchic royale [Monarchic regalis, in Bodin’s own Latin 
version], ou legitime, est celle ou les sugets obeissent aux loix du Mo- 
narque, & le Monarque aux loix de nature, demeurant la liberte naturelle, 
& propriete des biens aux sugets. La Monarchie seigneuriale [Latin 
Dominatus], est celle ou le Prince est fait Seigneur [dominus] des biens & 
des personnes par le droict des armes, & de bonne guerre, gouvemant ses 
sugets comme le pere de famille ses esclaves. La Monarchie tyrannique 
[Tyrannis], est ou le Monarque mesprisant les loix de nature, abu^ des 
personnes libres comme d' esclaves, & des biens des sugets comme des 
siens. 

— De la Repuhlique, Liv, II, Chap. II. edition of 1577 (French), p. 200; 
edition of 1586 (Latin), p. 189. 

^ The Italics are not in the originaL 




INDEX 


Abelard, on obedience to authority, 153 ; 
on acts ultra vires, 153. 

Absolute monarchy not arbitrary, 364 f. ; 
English illustrations, 374 fF,; in Eng- 
land, decisions of Innocent III and St. 
Louis, 376. 

Absolutism, in Roman Empire, 143 ; in 
the middle ages, 197; nature of, 368. 

Adjudication subordinate to legislation, 
392- 

Administration, as distinct from the 
state, 1 17. 

Administrative law, and custom in feudal 
system, 187. 

Aelius Aristides, To Rome, 138. 

Aeneas Sylvius, 353 f.; study of sover- 
eignty, 3 S3 ; Imperial sovereignty 

inalienable, 381. 

Agobard, Bishop of Lyons, 169. 

Alcuin, 174. 

Alexander, 5 ; pupil of Aristotle, 52. 

Althusius, 73. 

Alvarus Pelagius, pro-papal writer, 280 
ff.; importance of, 287. 

Anarchy, early Christian leanings, 120. 

Anti-clerical doctrines, general statement, 
222 f. 

Antigone, on law and justice, 19, note 3. 

Antinomianism, in early church, 148. 

Anti-papal writings, 262 ff. 

Appian, 139. 

Aquinas, Thomas, see St. Thomas. 

Arbitrary monarchy, 384 f. 

Aristocracy, Plato, 47 ; Aristotle, 82 ff. 
passim. 

Aristotle, Chapter III} on ethics and 
politics, 5; on women's place, 9} 
special market-place, 9; empiricism, 
12 ; definition of state, 12 f. ; criticism 
of Plato, 39, 41 ; difficulties of under- ' 
standing, 50; form of his political 
writings, 51 ; history of his known 
works, 51 f.; his life, 52 f.; tutor of 
Alexander, 52; fewne^ of references 
to contemporary events, 53 ; compar- 


ative studies of constitutions, 53 f. ; 
fatalism, 54; the science of politics, 
56; nature and art, 57; end as nature, 
57; potentiality, 57; priority of 
end, 57 ; form and matter, 58 *, God as 
perfect potentiality, 58; state and 
man as form and matter, 58; ethics 
as branch of politics, 56; tyranny, 
54» 5S; purpose of the Politics^ 59; 
practical reason, 59 f. ; rejection of 
Platonic idea,* 59 ; induction, 60; Po/t- 
ticSy construction and order of books, 
61 ; on legislation, 62 ; friendship and 
politics, 62, 64, 65; the state as a 
koinonia, 63; justice and friendship 
essential to a koinonia, 66; relation 
of a whole to its parts, 67; self-suf- 
ficiency of the state, 68 ; law as natural, 
69; slavery, 70; liberal and practical 
pursuits, 72 ; general discussion of the 
state, 73 ff. ; the nature of the citizen, 
74 ff.; constitution identifies a partic- 
ular state, 75 ; virtue as relative to the 
constitution, 77; changes in the con- 
stitution, 78; constitution and the 
ruling class, 79 f.; revolution, 81; 
classification of polities, 81 ff.; the 
forms of government and their ad- 
vantages, 83 ff. ; description of the 
best possible state, 89 ; the mixed fmm 
or polity, 83, 90; classes as parts of 
the state, 91; polity as best form, 
91 f. ; education as guarantee o£ a 
constitution, 93 ; tyranny as wocsEt 
form, 91 ff.; advice to tsrrants,^ 93; 
great change from Aristmfe to 
and Seneca, 98 f. ; influence in later 
middle ages, 225, 273 ; influence amsr 
pared with that of Roman law, 226; 
influence on Egidius, 259^ 338; in- 
fluence in the Befensor Pacis^ 297 
ideas compared with those of the 
Befeusofj 306; influent on 
Thomas, 324; justice, 3^; cm 
of mcmarc^, quoted* 39S£ 
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“Art of drawing pay.” 7- ' Latin, 196, note i ; apparent incon- 

Assizes of Jerusalem, 185 ; origin, I93; ^ ^istencies of, 371 f. 

Athens, the Athenian state, il ; descrip- British Empire, 139, 142, 292. 

tion in Pericles’ oration, 95. ^ . n t m 

Augustinus Triumphus, influenced by Calvin, parallel to Plato on virtue, 43. 

James of Viterbo, 262; pro-papal Camden, 365. 

doctrine, 278 ff. ; analysis of law, 279 ; Canon law. Pope as judge of, 218 ; rela- 
on obedience of a Christian, a pagan, tion to divine law, 221 ; in conflict of 


a Jew, 279 ; the Emperor as agent of 
the Church, 280; importance of, 287. 
Ausculta fili. Bull of 1301, 244. 

Austin, theory of sovereignty, 387. 
Authority, as natural, 114. 

Avignon, 239 5 the “ Babylonish cap- 
tivity,” 276, 346. 


Bakunin, 2. 

Baldus, 381, 383. 

Barbarian invasions, 149* 

Baron, rights in his barony, 35^* 

Barons’ War, 375. 

Bartolus, 191, 293* 345- 

Beaumanoir, 185 f. 

Becket, Thomas, struggle with Henry 
II, 227 f. 

Bellarmine, on indirect power of the 
Pope in secular matters, 209, 219, 
352 f.; on St. Thomas theory of papal 
power, 236. 

Bentham, 133. 

Bodin, 118, 132, 188; ‘‘royal” and 
“seigneurial” monarchy, 199; legis- 
lative sovereignty, 286 ; absolute and 
arbitrary monarchy, 287; England 
classed as an absolute monarchy, 3^4 > 
no proprietary right in the sovereign, 
386; medieval basis of his theory 
of monarchy, 388; classification of 
monarchy^ quoted, 403 . 

Boetie, Etienne de la, quoted, i. 

Boniface VIII, Pope, struggle with 
Philip the Fair, 223, 238 flF.; Bull 
Ausculta filiy 244; false bull of 1301, 
244; protests of French estates 
against the false bull, 244 1- > 2.nswer to 


Boniface VIII and Philip the Fair, 
224 ; as partially binding on the Pope, 
Egidius, 256. 

Canonists, as formulators of papal 
claims, 224; on the pleniiudo poles- 
iatisy 238. 

Cato, 103. 

Christ, as king and priest, 212; as sole 
judge of divine law, Defensor Pads, 3 10. 

Christianity, unique characteristics, 145 ; 
political ideas, 147; tolerance of and 
establishment in Roman Empire, 
163. 

Church, early history, 145; early doc- 
trines on sin, 151; independence of 
secular authority, 164; growth of 
spirit of independence, 166; as 
superior to the state, 206; character 
and position, York Tractates, 215; 
as a community, 225 ; as a societas 
perfecta, 225, 260; problem of church 
property, 239 ; canonist views at time 
of Boniface VIII, 247; as supreme in 
dominion, 252 ; as a regnum, Alvarus, 
281 ; as an aspect of the state, 287; 
as a department of the State, Defensor 
Pacts, 308; as the body of all the 
faithful, Defensor Pacts, 309; its con- 
stitution, 346 flF. ; concept of church 
as in all nations, 352. 

Church and State, problem, 146-318; 
views of early middle ages, 163 ; effect 
of collapse of the Roman Empire in 
the West, 178 ; importance of the early 
middle ages in the problem, 178 f- J 


medieval controversy, the issues, 
314; age of the concordats, 351- 


protests against the false bull, 245 ; Cicero, on territorial aspect of city state. 


claim of power to depose kings, 245 ; 
Bull Unam sanciam, 24S 5 contribution 
of Egidius to the struggle with Philip 
the Fair, 248; on relation of France 
to the Empire, 267. 

Bracton, 185; on law and custom, 192; 
on kingship, 19S ; his knowledge of , 


II, note 4; great change from Aris- 
totle, 98 f., 106 ff. ; the nature of a 
Republic, 107; the mixed state, 108; 
praise of Roman constitution, 108; 
on tyranny, 109 ; on tyranny of the 
mob, no; definition of true law, 
III f . ; magistrate under the law, 
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1 14; on equality, law as bond 

of civil society, 116; distinction be- 
tween the state and the government, 
117 - 

Citizen, Aristotle’s definition of, 871. ; the 
nature of, Aristotle, 74 ff. 

City of God, importance of, 159. 

City-state, 4, 6 ff. ; concept extended 
to province and kingdom, 7 ; feeling of 
community, 8; independence of, 10; 
identical with mind of the individual, 
II ; economic problems, ii; limit to 
size of, 13 ; as a moral organism, 13. 

Civil law, see Roman law. 

Classes, as parts of the state, Aristotle, 
91 - 

Clergy, feudal obligations, 203 f. ; posi- 
tion as administrators, 204; more 
clearly distinguished, 225; temporal- 
ities of, in controversy of Boniface 
VIII and Philip the Fair, 238; pro- 
test of French clergy against false 
bull, 244; as experts in divine law. 
Defensor Pads, 310; have no coercive 
judgment. Defensor Pads, 310; sphere 
of. Defensor Pads, 311. 

Coercion, St. Thomas on, 329. 

Coke, law and reason, 365. 

“Commentators,” later medieval, 344. 

Communism, Plato, 40; early Christian 
leanings, 120. 

Community, 6; in city-state, 8. 

Compact, as basis of association, Aris- 
totle, 65 ; as origin of possession, 
Egidius, 253. See Social Compact. 

Conciliar doctrine, anticipated by Occam, 
296. 

Conciliar movement, 346 flF. ; concern 
with pure politics, 349; theory of the 
church as a mixed monarchy, 350; 
overcome by papalist reaction, 350. 

Concordats, 351 ; as price of papal 
victory over the Councils, 352; im- 
plication of indirect power, 352. 

Consecration, as sign of superiority, 
York Tractates, 212. 

Consent, as foundation of a state, 117; 
necessary to taxation, 189, 373. 

Constantine, declaration on written law 
and custom, 171; Donation of, see 
Donation. 

Constituent function, in the Defensor 
Pads, 305 f. 


Constitution, identifies the state, Aris- 
totle, 76; as determinant of virtue, 
Aristotle, 77; the life of the state, 
Aristotle, 78; identical with ruling 
class, Aristotle, 79 f. 

Constitutional limitations, and political 
progress, 199. 

Contingency, and political science, 56. 

Convention, as basis of law, 14 f. ; con- 
trary to law of nature, 130; origin in 
compact, Egidius, 253. 

Coronation oath, early forms, 174; Eng- 
lish, as a lex regia, 196; English, 371 ; 
requiring King to defend regalian 
rights, 379. 

Council, conciliar view of its authtffity, 

347 -, 

Council of Constance, 347. 

Crown, rights of, inalienable, 382. 

Cujas, 13 1. 

Cujus regio, ejus religio, origin of the 
doctrine, 144. 

Customary law, 182-193 ; Germanic 
conception, 170 flF. j St. Isidore dl 
Seville, 171 ; as immemorial and 
permanent, 184!.; written records, 
185!.; as a social compact, 190 f.; 
and the revival of Roman law, 191 f.; 
method of determination, 193; Eng- 
lish, 365. 

Dante, a defender of the Empire 274 ff. ; 
the Italian solution for the problem o>f 
the Empire, 275. 

Decentralization, under feudalism, 182 f. 

De Concordaniia Catkolica, of Nichdas 
of Cusa, 349. 

Decretalists, extreme views cff papal 
power, 236 ; Dante’s opinion of thocn, 
236 f. 

De Ecclesiastica Potesiate, see Egidius 
Romanus. 

Defensor Pads, authorship and impor- 
tance, 297 ff.; the state as or^mc, 
300; the pirs prindpans, 300; the 
legislator, 300; forms oi government 
300 ; on monarchy, 301 ; nature of the 
legislator, 301; meaning of vioieMme 
pars, 302 ; not democratic, 303 ; meanr 
ing of legish^or, 30$ ; deviations liom 
Aristode, 306; ms^lieval diaracter, 
307; hmited monarchy, 308; power of 
the prince^ 508; appHca^en of 
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theories to facts of the time, 309 ; the 
Church as the body of all the faithful, 
309; on law, divine and human, 309; 
clergy as expert in divine law, 310; 
Christ as sole judge under divine law, 
310; on coercive jurisdiction, 311; 
the position of the Pope, 31 1; on 
flenitudo ^otestaiisy 312; as first 
extreme claim of secular power, 312; 
effect on the secular position, 313; 
great importance of the Defensor 
Pacts, 313. 

De Laudibus Legum Angliae, of Sir 
John Fortescue, 358 ff. 

Democracy, 46, 47; Aristotle, 83 ff. 
passim; 91. 

De Natura Legis Naturae, of Sir John 
Fortescue, 358 ff. 

De Planctu Ecclesiae, of Alvarus Pela- 
gius, 280 ff. 

De Recuperaiione Terre Sancte, 269. 

De Regimine Chrisiiano of James of 
Viterbo, 260 ff. 

De Regimine Principum, of St. Thomas 
and Tholommeo of Lucca, 235, 258; 
of Egidius Romanus, 248, 258, 338 ff.; 
begun by St. Thomas, 335 ; Italian 
spirit of the last part, 337; last part, 
disapproval of monarchy, 337 f. 
Despotism, 359, note i. 

Determinatio Compendiosa, of Thol- 
ommeo of Lucca, 272. 

Dialectic, Aristotelian, 57 f. 

Dictum de Kenilworth, 377. 

Dio Chrysostom, on Kingship and Tyr- 
anny, 138. 

Dispensation, papal power, 218. 
Disputaiio inter Clericum et Militem, 
defence of royal power, 242. 
Distribution, distributive justice, Aris- 
totle, 84. 

Divine law, clergy as experts therein, 
Defensor Pads, 310; Christ as sole 
judge, Defensor Pads, 310, 

Divine right of kings, 142, 133. 

Division of powers, seen in the Defensor 
Pads, 307. 

Dominion, Aristotle, 70, note i ; origin of 
the doctrine, 177; tendency to fuse 
with imperium, 198; in theories of 
Egidius Romanus, 250; dependent on 
right, 250; of Church, supreme over 
all things, 252 ; of a prince subordinate 


to that of the Church, 254; John of 
Paris' denial of Pope's dominion, 
265; Wycliffe's doctrine, 315; doc- 
trine in the De Regimine Principum, 
336; classification, 337; in Fortescue, 
3SS ; Fitzralph, quoted, 355 ff.; feudal 
division, Fitzralph, 356. 

Dominium, see Dominion. 

Donation of Constantine, criticism of, 
267 ; character and importance, 270 f. 

Dualism, of church and state, 165 f^ 
223, 314; in medieval society, 226; 
and nationalism in the Disputatio, 243. 

Dubois, Pierre, extreme antipapalist, 2^. 

Eclecticism, of Roman political thought, 
105. 

Economic man, 8. 

Education, for citizenship, the business 
of the statesman, 90 ; as guarantee of 
a constitution, Aristotle, 93. 

Egidius Romanus, on law, 188, 190; 
defense of papacy, 248 ff. ; claim of 
direct temporal power of the Pope, 
249 ; first complete and final assertion 
of papal power, 249; theory of 
dominion, 250; Papal supremacy in 
the Church, 255 f.; comparison of 
earlier and later views, 258; possible 
influence on the bull Unam sanctam, 
258 ; adaptation of Aristotelian ideas, 
259; De Regimine Principum, 338 ff.; 
conventions as natural, 339; Aris- 
totelian discussion of society, 340 f.; 
regnum as a true society, 341. 

Election, of the Emperor, Lupoid, 289, 
380. 

Electors, as representatives of the whole 
people, Lupoid, 291. 

Emperor, authority of the Roman em- 
peror, 128; Roman, his imperium 
and poiestas, 133; legal and actual 
power, 136; assumed supreme by 
Seneca, 137; Roman, Greek views of 
his power, 138 f.; Roman, judicial 
power, 140; Roman, deification of, 
140; as focus of loyalty, 142 ; Roman, 
contribution of oriental religion to 
despotism of, 143 ; Roman, as pontiff, 
144; Roman, power in matters of 
faith, 164; as dependent on the Pope, 
23 s ; as agent of the Church, 280; 
election of, Lupoid, 289. 
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Empire, relation of kingdoms to it, 267; 
as necessary and just, Engelbert, 
274; Dante’s defense, 274 ff,; claim 
put forth in Licet iuris, 277 ; relation ' 
to national state, Lupoid, 292; Eng- 
land independent, Wycliffe, 317; 
constitution of, studies of Peter von 
Andlau and Aeneas Sylvius, 354. 

Empire and Papacy, investiture conflict, 
202 flF. ; struggle of, 270 ff. ; struggle 
during reign of Frederick II, 233; 
liberty required supremacy, 313. 

Empiricism, in Aristotle and PUto, 12. 

Engelbert of Admont, imperialist writer 
and Aristotelian, 274; Empire as 
necessary and just, 274. 

England, independent of the Empire, 
Wycliffe, 317; classed as absolute 
monarchy by Bodin, 364; actual 
limitations on royal power, 366; 
Civil war, 386 f. 

Equality, Cicero, 114 f. ; and law, 115 f. ; 
in Christian doctrine, 160 f. 

Eternal law, St. Thomas on, 326. 

Ethics, as part of politics, S ; as branch 
of politics, Aristotle, 56, 61. ^ 

Excommunication, as deprivation of all 
rights, Egidius, 253. 

Experience, and truth, 31. 


Fletay 197, note i, 376; on inalienability 
of crown lands, 380. 

Flotte, Peter, see Peter Flotte. 

Force, as ultima ratio or sanction, 369. 

Form, as nature, Aristotle, 57. 

Fortescue, Sir John, 189,3541!.; later 
misunderstandings of, 355 ; on domin- 
ion, 355; on dominium regale, 357; 
classification of governments, 357; 
dominium politicum et regale, not 
limited monarchy, 358!.; despotism, 
359, note i ; power and duties of the 
King, 361 ; natural law, 361 f. 

France, independent of Empire, 243 f., 
267, 293 ; commitment to conciliar 
doctrine, 353; Pragmatic Sanction of 
Bourges, 353; actual limitations on 
the royal power, 366. 

Franciscan order, split over poverty, 276. 

Frankish capitularies, 174, note 4, 175. 

Frankish monarchy, disintegration, 180. 

FraiiceUi, the Spiritual Franciscans, 276; 
Occam as a representative, 293. 

Frederic Barbarossa, 230. 

Frederick II, struggle with Papacy, 233. 

Freedom, under monarchy, St. Thomas, 

333 - 

Friendship, and politits, Anstodc, 62, 
64, 65 ; essential to a koinonia, Ans~ 
totle, 65 f. 


Fall of man, Christian doctrine, 151. 

Fatalism, Aristotle, 54; modem, 54. 

Federalism, 7. 

Feudal bond, 183. 

Feudal law, lack of sanctions, 285. ^ 

Feudalism, origins, 175; ownership as 
basis of authority, 177 » development 
and character, 180 ff.; tenure and 
status, 181 f. ; rights under, feudal 
relations, 182; contradictions and 
complexity of the period, 184; rights 
and remedies, 199; dual position of 
higher clergy, 203 ; dements in 
Egidius’ theory of dominion, 259; 
right of the king as quasi-private, 
357; permanent contributions, 389; 
end of, 393. 

Fictions, in Roman public law, 134; in 
the Holy Roman Empire, 292. 

Fief, 180 f. 

Fitzralph, compared to E^dius, 250, 
316, note 2; on dominion, 3 16; quoted 
on dominion, 355 ff. 


Gaius, 122 ff.; the varieties of law, 122; 
on slavery, 123, 132. 

Gallicanism, basis in fundamental law, 
241 ; John of Paris as first Gallican, 
267; in Gerson, 349; the Pragmatic 
Sanction of Bourges, 353. 

Gelasius I, Pope, on Church and State, 
164 f. 

German law, early doctrines on davery 
and property, 176. 

Germany, as guardian of the universal 
church, Jordan of Osnakuck, 273; 
preparation for leceptioii O'f Roman 
law, 353. 

Gerson, chief sc«irce for ideas cff CmmcS 
of Constance;, 348; GalKcan infiucnc^ 
349, 

(Hartvil, on custmnary a»d writfien law, 

I9I- ^ . 

Glosses, on the power of a kmg over tne 
property of Iris subjects, 19^ BOte l- 

i God, Aristotle^ 58* 
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‘'Golden Bull/* 380. 

Governance of England^ They of Sir John 
Fortes cue, 358 fF. 

Government, as all inclusive in city-state, 
10 ; forms of, 28 f. ; ideal, 29 ; as a 
form of dominion, 250; forms of, 
Defensor Pads, 3CX). 

Greece, as first source of political science, 
3 IF. ; contributions compared with 
those of Rome, 121. 

Greek political theory, sources outside 
Plato and Aristotle, 94. 

Gregoire, Pierre, on custom and law, 

365- 

Gregory VII, Pope, on the papal author- 
ity, 207 ; claims similar to those made 
by Bellarmine, 209 ; claim to power of 
administrative enactment, 218; on 
judicial power, 218. 

Grote, criticism of Plato, 41, 43. 

Guardians, 36 £F.; deprivation, 41. 

Hadrian, imperial consciousness, 141. 

de Harlay, 188. 

Henry II, of England, and Thomas 
Becket, 227 f. 

Henry III, Confirmation of the Charters, 
374 - 

Henry of Cremona, papal supporter, 

247 f- 

Hermodorus, possible author of the 
Twelve Tables, 102. 

Hildebrand, see Gregory VIT. 

Hincmar of Rheims, 174. 

Hobbes, Thomas, quoted, 2; theory 
based on might, 387. 

Holy Roman Empire, 160. 

Honorius Augustodunensis, on papal 
power, 209, note i. 

Hostiensis, 224; extreme supporter of 
the papacy, 237. 

Household, as koinonia, Aristotle, 65. 

Human law, as derived from natural 
law, St. Thomas, 327; needs promul- 
gation, St. Thomas, 328. 

Imferiumy 128, 133 ; of the consuls, 135 ; 
of the Emperor, 136; tendency to 
fuse with dominium, 198, 

Independence, of city-state, 6; of Church 
and State, 206. 

India, and the British Empire, 139. 


“Indirect power,” claims of Gregory VII 
209, 219; in St. Thomas’ theory, 
236; implied in the concordats, 352! 

Individualism, debt to feudalism, 389. 

Inequality, Plato, 26!.; occasioned by 
sin, 151. 

Inheritance, and regeneration, as basis 
of dominion, 251. 

Innocence, original state of man, 151. 

Innocent III, exercise of authority, 231 ; 
annulment of Magna Carta, 231 ; 
claims of authority, 232. 

Innocent IV, first ofiScial assertion of 
extreme papal claims, 233 f.; as 
canonist, 234. 

Investiture struggle, 202-318; points of 
agreement, 205; implied supremacy 
of each power, 206 f.; results and 
close, 221 flp. 

Isocrates, 5, 94. 

James of Viterbo, 159, 260 ff. ; the world 
as one universal regnum, 260; the 
position of the Pope in the Church, 
261; sources of his ideas, 261 ; mon- 
archy in the Church, 262 ; influence on 
Augustinus Triumphus, 262. 

Jean de Terre Rouge, rights of Crown of 
France inalienable, 381. 

John XXII, struggle with Lewis of 
Bavaria, 276 IF. ; contest with Lewis 
marked passing of medieval condi- 
tions, 314. 

John of Jandun, co-author of the De- 
fensor Pads, 297 IF. 

John of Paris, supporter of secular 
monarchy, 263 fF. ; Aristotelian dia- 
lectic, 264; on monarchy, 264 ; secular 
power independent of the spiritual, 
265 ; spiritual authority superior in 
dignity only, 265. 

John of Salisbury, on tyranny and 
tyrannicide, 286, 320, 322; on the two 
swords, 229 f. ; supremacy of the 
church, 230; first ofl&cial assertion of 
his doctrine on papal power, 233 f., 
3 19 IF, ; systematizer, 320 ; on unity of 
Christendom, 320; the King as under 
the law, 320; lack of constitutional 
sanctions, 321 ; the organic state, 
321 ; exaltation of kingship, 323. 

John of Turrecremata, 351; on indirect 
power, 352. 
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Jordan of Osnabriick, defense of imperial 
claims, 272 j Germans as saviours of 
Christendom, 273. 

Judicial power, of medieval King, 189 ff. 

Jurisdiction, of the church, 223, 227 f. ; 
analysis and claims of Innocent III, 
231 f.; of Pope and Emperor, 235. 

Jurisprudence, Roman, 121. 

Jurists, medieval, 293; of later middle 
ages, 344. 

Jury, 6; early use in civil cases, in 
England, 193. 

Jus civile^ Gains’ definition, 122, 127. 

Jus gentium, 105 ; Gains* definition, 122 ; 
Ulpian, 126; as contrary to nature 
on some points, 130; property as 
arising under, 161. 

Jus naturale, 1 05; distinguished from 
jus gentium, 150. 

Jus sacrum, as part of jus publicum, 144, 
224; tendency to absorb the jus 
publicum, 224 f. 

Justice, sophist conception, 15 ; in 
nature and reason, 30; Plato’s defini- 
tion, 30, 45; essential to a koinonia, 
Aristotle, 66 ; universal and particular, 
109; as end of monarchy, 154; in St. 
Augustine’s thought, 154 ff.; as only 
bond of a true republic, St. Augustine, 
158; in the Roman Empire, James of 
Viterbo, 159; absolute and particular, 
395 ff.; reality of, 397. 

Justinian, the Digest and Institutes, 125. 

Kaiserkult, 140 f. 

Keys, given by Christ to St. Peter, 
interpreted by Hostiensis, 238 ; power 
effective over pagans, Augustinus 
Triumphus, 279. 

King, as le gibus solutus, 153 ; as vicar of 
God, 153; as bound by law, 173 f.; 
power to maintain the law, 189; 
obligations and powers of feudal 
Kings, 194 ff. ; Bracton on the King’s 
position, 195; as supreme landlord, 

’ 198; his rights over property, 198; 
rule by personal right, Peter Crassus, 
222; as minister of the church, 229; 
as equal to Emperor in his realm, 
243 f., 268 ; as deputies of the Pope, 
Alvarus, 283; as lawgiver, as judge, 
286; as pars principans. Defensor 
Pacts, 306; as servant of the people, 


Defensor Pacts, 307; under the law, 
John of Salisbury, 320; power of, 
in De Regimine Principum, 338; 
nature of his absolute” power, 368^ 
absolute power, English illustrations, 
574 ff- 

Kingship, early Germanic, 172; depend- 
ent upon ideas of law in feudal period, 
1945 exaltation by John of Salisbury, 

323- 

Knowledge, Plato, 26. 

Kotnonia, Aristotle s meaning, 63 ff. 5 not 
unity, 64; slavery not one, Aristotle, 
65 ; the political koinonia as all- 
inclusive, 66 f., 156. 

Lactantlus, 109. 

Land-tenure, early medieval, 177. 

Langton, Stephen, 374 ff. passim. 

Large letters, analogy of, Plato, 10. 

Law, sophist concept, 14; as interest 
of the stronger, 15; origin of, 16; 
“higher law,” Socrates, 19; sub- 
stitute for wisdom, 27 f. ; as natural, 
Aristotle, 69 ; advantage of law over 
men in authority, Aristotle, 88 ; bond 
of law as basis of a republic, Cicero, 
III; Cicero’s definition, iiif. ; and 
equality, ii5f.; as bond of civil 
society, Cicero, 116; Roman con- 
stitutional, 132; sources of universal 
law, 149; divine and natural, 150; 
German conceptions, 167 ff.; tribal, 
168; personality of, 168 ff.; Gennan 
concept of law as custom, 170 f.; 
personality displaced by territoriality, 
170, 179 f. ; as superior to the King, 
173 > public and private combined 

under feudalism, 182; customary, sec 
Customary law; customary, written, 
185 f.; to be promulgated by the Ejng, 
but not made, 189; as gift of God, 
191; feudal, 182-193; Augustinus 
on the kinds of law, 279 ; divine and 
human in the Defensor Pacts, 309; 
to be determined by experts, 309 ; St. 
Thomas’ conception, 326; nature of, 
St. Thomas, 327 f. ; and custcmi, 365. 

Law of God, as limitation oe an abscintie 
King, 365. 

Law of nature;, identified with^ genome, 
1 19, 129 f.; in early Christiaaky, 
149 f. ; beyond Pope’s dispaiisatioQ,284« 
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Legalism, and conservatism, 135. 

Leg^s Henrici Primi, 185- 

Legihus solutuSf kings as, 153. 

Legislation, Aristotle, 62; modern con- 
cept, 390. 

Legislative power, not claimed in middle 
ages, 219. 

Legislator, in the Defensor Pads, 300 ; the 
valentior pars of the populus, 301 ; 
meaning of, 305 ; power to punish the 
prince, Defensor Pads, 307* 

Leisure, essential to true citizenship, 
Aristotle, 71. 

Leuctra, battle, 53. 

Lewis of Bavaria, struggle with John 
XXII, 276 flF. ; Licet iuris, 277 ; his 
supporters against the Pope, 288. 

Lex, Gaius on its nature and sources, 1 22 f. 

Lex regia of Vespasian, 128, 136; 

Bracton’s conception, 195 f. 

Lex Ribuaria, 168. 

Lex Salic a, 168. 

Lihri Feudorum, 185. 

Licet iuris, enactment of Lewis of Ba- 
varia, 277. 

Limited monarchy, in the Defensor Pads, 
308; in middle ages, 330, 366; St. 
Thomas, 330, note i ; not in Fortescue, 
358 f.; nature of limitation and 
control, 363 ; a matter of degree, 369. 

Locke, on property, 199, note i, 371. 

Lombardy, laws of, 174. 

Louis XIV, 135, 222. 

Loyalty, to a person, 142. 

Lupoid of Bebenburg, imperialist writer, 
288 ff. ; denial of Pope’s temporal 
power, 289; on the Translatio Im- 
perii, 289; German national con- 
sciousness, 29 1- 

Macedon, Macedonian conquest and 
end of city-state, 97 f. 

Machiavelli, 141. 

Magistrate, under the law, Cicero, 114. 

Magna Carta, annulled by Innocent III, 

Majority rule, found by some in the 
Defensor Pads, 303. 

Manegold of Lautenbach, on royal 
power, 209 f. ; on social compact, 222. 

Manichaeans, dualism, 223 ; heresy of, 
262. 

Mankind, as one community, 205. 


Marcian, 128. 

Market-place, in city-state, 9. 

Marsiglio of Padua, co-author of the 
Defensor Pads, 297 ff. 

Massachusetts, proportion of citizens to 
residents, Zn. 

Matter, as defective, Aristotle, 58. 

Medieval thought outside the Investiture 
struggle, 318 ff. 

Method, Aristotle, 54 f. 

Mixed constitution, Aristotle, 83, 90, 
91 f.; Polybius, 100. 

Mixed monarchy, in the church, 350. 

Mixed state, 7; Cicero, 108. 

Monarch, as national, 239. 

Monarchy, Plato, 29; Aristotle, 82?. 
passim; in Roman Empire, I'j 6: 
normal form for 1500 years, 152; 
theories of early Church on, 152 ff.; 
dependent on justice to make it a res 
publica, 155; among German tribes, 
172 f.; St. Isidore of Seville, 173; 
feudal monarchy dependent upon 
conception of law held at the tirne, 
194; feudal, general characteristics, 
194 ff. ; fundamental laws of the 
French monarchy, 241; in the 
Church, James of Viterbo, 262; in 
theory of John of Paris, 264; in the 
church, Alvarus, 281; “absolute” 
distinguished from “arbitrary,” Bodin, 
287 ; in the Defensor Pads, 301 ; 
limited, in the Defensor Pads, 308 ; as 
preferred form, St. Thomas, 331 ff.; 
disapproval of in last part of De 
Regimine Principum, 337 f.; as best 
form, Egidius, 342 ; medieval con- 
ception, 364; distinction of autocrat 
and despot, 365 ; effect of Roman law, 
383 f. ; classifications, Appendix 11 . 

Monasticism, and Platonic communism, 
40. 

Monotheism, effect on early Christian 
views of the law of nature, 150. 

Nation-state, 219; new element and 
problem, 239; made plenitude potes- 
iatis untenable, 352; essential to 
modern sovereignty, 391. 

Nationalism, in Wycliffe, 318 ; monarchy 
as focus of, 350. 

Nationality, 392. f; German conscious- 
ness in Lupoid, 291. 
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Natural law, as derived from law of God, 
St. Thomas, 327; Fortescue, 361 f.; 
as a limitation on an absolute King, 

365- 

Nature, relation to law according to 
Sophists, 14, 17; Aristotle, 57. 

Nero, Seneca’s appeal, 137. 

Nicholas of Cusa, on judicial function, 
286; on Council of Basel, 348. 

Nullification, 370. 

Obedience, as a religious duty, 15 1; of 
Christian, pagan, and Jew, 279; as a 
dilemma in all ages, 369. 

Occam, William of, 293 ff. ; limitations 
on the papal power, 294 f. ; anticipa- 
tions of conciliar doctrines, 296; on 
kinds of monarchy, quoted, 400 ff. 

Ochlocracy, Polybius’ definition, 100. 

Office, as distinct from occupant, 152. 


Peace, disturbed by power of the Pope, 
Defensor Pads, 312. 

People, as legal sovereign in Rome, 124; 
of the Empire, as supreme authority, 
291. 

Per venerahUent, decretal of Innocent 
in, 231. 

Pericles, on law and justice, 15, note 2 *, 
funeral oration, as given by Thucyd- 
ides, quoted, 95. 

Personality of law, 168 ff.; the preser- 
vation of Roman law, 169 f. ; displaced 
by territoriality, 170; change to 
territoriality, 179 f. 

Peter von Andlau, 353 f. 

Peter Crassus, Defense of King Henry, 
210; on personal right of the King, 
222. 

Peter Damian, adviser of Gregory VII, 
219. 


Old Testament, importance for political Peter Flotte, French civil lawyer, 224; 

thought, 147. probable author of Philip’s answer to 

Oligarchy, 46; Aristotle, 82 ff. -passim, Boniface, 241 ; accused of forging the 

Organic state, city-state, 13 ; Plato, 39; false bull, 245. 

Defensor Pads, 300; theory of, 319; Petrus de Palude, pro-papal writer, 280. 


theory of, John of Salisbury, 321. 

Ostia, Cardinal of, see Hostiensis. 

Ostracism, 87. 

Ownership, divisible in early middle ages, 
177- 

Papacy, investiture struggle, 202 ff.; 
power of, Gregory VII, 207; sup- 
porters of, at time of Boniface, 247 ff. ; 
instituted for advantage of its subjects, 
Occam, 295. 

Papal authority, as exercised by Innocent 
III, 231; claim in the bull Unam 
sanctam, 245 f- 

Papal power, extreme views of Decre- 
talists, 236 f. 

Papal reaction, 350;- moderation on 
relation of church to states, 351. 

Papal supremacy, in the church, Egidius 
Romanus, 255 f. 

Papinian, 127. 

Parlement, power of re^stration, 366, 

Pars prindpans, in the Defensor Padsy 
300. 

Pars valentioT, not democratic, 304. 

Participation, as ^sential to freedom, 

74f-> 333- 

Pax Romanoy importance to Greece, 139. 


Philip the Fair, struggle with Boniface 
VIII, importance of, 223; smig^e 
with Boniface VIII, 238 ff. ; answer 
to Boniface, quoted, 240; his sup- 
porters against the papal doctrines, 
263. 

Plato, Chapter II; <m size state, 
4; difficulties for our understanding, 
22; meaningof ‘'politics,” 22; horror 
of stasis, 23 ; life, 23 f. ; ocder and 
differences of dialogues, 24; on 
reality, 25 f. ; nature (ff int^i^eiice 
and knowiedgey 26; reEgbus batis, 
26; inequality, 26 f.; definitioii of 
justice, 30, 45 ; use of analogy, 31; the 
small and large letters, 32 ; purpose of 
the Republic, 33 ; potitive nature of 
virtue, 34; origin of the state, 36; 
warrior class, 36 ; character and educa- 
tion, 37 ; unity of state, 39; Anst(^e*s 
criticism, 39; communisin,4o; guard- 
ians, 36 ff.; value of virtiae^ 42 ; the 
virtues of a perfect state;, 44; 
of govemmsit, 46; nature of 
depends the natme of the cxtzzens, 
46; aristocracy, 47; cmtKisoi cf 
democracy, 47 ff. ; afestdute and pai^ 
tkukr justice, 395, 
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Platonic idea, Aristotle’s rejection, 59. 

Plebiscite, 122. 

Plenitudo ^otestaiis, 223 ; of the Pope, 
235; doctrine of the canonists, 238; 
according to Egidius Romanus, 255 f. ; 
comparison of doctrines, 257; in 
Alvarus’s theory, 283 ; as chief dis- 
turber of the peace. Defensor Pads, 
312; doctrine made untenable by 
rise of national states, 352. 

Polemic, writings on church and state, 
1052-1112, 202. 

Policraticus, of John of Salisbury, 319 IF. 

Polls, see city-state. 

“Political,” meaning of, 3, 5 f. 

Political animal, 8. 

Political theory, Greek, sources outside 
Plato and Aristotle, 94. 

Politics, meaning in Plato, 22; as a 
science, 56. 

Polity, the mixed form of government, 
Aristotle, 83, 90; as best form, Aris- 
totle, 91 f. 

Polybius, 99 ; cyclical theory, 99 ; mixed 
constitution, 100. 

Pope, as pastor of the flock of Christ, 
208, 220; powers and duties of, York 
Tractates, 213 f.; apostolic power, 
York Tractates, 214; power of dis- 
pensation, 218; plenitudo potestatis, 
223; jurisdiction of, 223, 227; as 
judex ordinarius omnium, 234; St. 
Thomas’ theory of papal power, 
235 f. ; direct power in secular matters, 
236 ; power of, Decretalist view, 236 f. ; 
supremacy, as claimed by Hostiensis 
and Durandus, 237; direct power in 
temporal matters, Egidius, 249 ; as su- 
preme head, in doctrine of Egidius, 
251 ; Egidius’s doctrine of the suprem- 
acy of the Pope in the Church, 25 s ; not 
entirely legibus solutus, according to 
Egidius, 257 s plenitudo potestatis and 
position in the church, James of 
Viterbo, 261 ; his power over property, 
John of Paris, 265; has neither do- 
minion nor jurisdiction, John of Paris, 
266; as supreme, Augustinus Trium- 
phus, 278 ; direct temporal power of, 
Augustinus Triumphus, 278; extent 
and content of authority, Occam, 295 ; 
as universal monarch, Alvarus, 281; 
superior to the whole Church, Alvarus, 


283 ,* as legibus solutus, Alvarus, 283 ; 
limited dispensation, Alvarus, 284- 
holds no coercive jurisdiction, Defensor 
Pads, 311 ; position in the church, 
Defensor Pads, 311 f. ; identified with 
Anti-Christ by Wycliffe, 3 15 ; purely 
spiritual authority, WyclilFe, 3 17. 

Popular sovereignty, in Roman Republic, 
135 - 

Post-Glossators, 345. 

Potestas, 128, 133 ; of the Emperor, 136. 

Potestas jurisdictionis, 223, 227, 

Practical reason, Aristotle, 60. 

Praemunire, statute of, 318. 

Pragmatic Sanction of Bourges, 353. 

Prerogative, as a fundamental law, 378. 

“Priesthood of the Christian man,” sug- 
gested in York Tractates, 216. 

Prince, as minister of the church, 229; 
subordinate in dominion to the Church, 
254; as deputy of the Church in 
temporal matters, Egidius, 255 ; Pope 
as the only prince, Alvarus, 281 ; power 
of, in the Defensor Pads, 308 ; the sole 
holder of coercive jurisdiction, Defensor 
Pads, 31 1 ; as head of the State, 
John of Salisbury, 321 ; responsible to 
God, St. Thomas, 330; duties and 
functions, Egidius, 342; personifica- 
tion of law, Egidius, 343 ; books written 
for instruction of, 339 f. 

Principate, Roman, 135. 

Priority, of state and church, 260. 

Private judgment, in York Tractates, 
216; basis in Occam, 296; in politics, 
369. 

Private war, 182, 197; as sanction of 
constitutional custom, 368. 

Promulgation, necessary to human law, 
St. Thomas, 328. 

Property, in Christian doctrine, 161 ; 
ideas of early Christians on obligations, 
i6ifF. ; in early German law, 176; 
duties and rights, 177; power of a 
King over property of his subjects in 
the medieval glosses, 190, note i; 
as right of the King, 198 ; of the 
Church, as a problem in thirteenth 
century, 239; as a form of dominion, 
250; as free of all authority, John of 
Paris, 265 ; and dominion, Fitzralph, 
357; of subjects beyond the King’s 
power, 367; rights against King basis 
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of bargaining for redress, 373 ; rights 
outside of absolute authority, 383; 
effect of humanistic revival of Roman 
law, 384 f. 

Protagoras, 13. 

Protestantism, spirit of, in the York 
Tractates^ 216; medieval origins, 
216 f. ; elements in Occam, 296. 

Provisions of Oxford, in derogation of 
royal power, 375. 

Punishment, monopoly of the prince, St. 
Thomas, 329. 

Pythagoras, influence, 103, 

Reality, Plato, 25 f. 

Reason, Socrates* reassertion, 20; as 
basis of law, 113. 

Regalian rights, inalienable, 379. 

Relativity of law, 14, 18. 

Religion, in the city-state, 8 f., 9«, ; re- 
ligious meaning of reason and law, 
Cicero, 113 ; unity of religion within a 
state, 142; Roman, 143; oriental in 
Roman Empire, 143 ; and public 
law, 144; exclusive religions, 145. 

Remedies, for infringements of feudal 
rights, 199, 

Renaissance of the twelfth century, 201. 

Representation, in the Defensor Pads, 

3°3 f-. 

Revolution, and the constitution, Aris- 
totle, 78, 81. 

*‘Rex est imperator in regno suof* 268. 

Rex Padficus, tract in support of 
Philip the Fair, 363. 

Rights, and remedies, under feudalism, 
198; exempt from papal authority, 
395 - 

Rogatio, of Roman magistrates, 13 5 f. 

Roman Empire, tolerance and establish- 
ment of Christianity, 163. 

Roman law, as channel of Greek ideas, 
103; origins, 104; and philosophy, 
105; evolution of, 121; second cen- 
tury conceptions, 122; third century • 
conceptions, 126; fictions, 134; saved 
by principle of personality, 169; re- 
vival, 201, 224; in conflict of Boni- 
face VIII and Philip the Fair, 224; as 
weapon against canonists, 241 ; in- : 
fluence on John of Salisbury, 318; 
theoretical universality, 345; prepa- 
ration for reception in Germany, 353 ; 
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influence on absolute monarchy, 383 f. ; 
humanistic revival, 383 f. 

Rome, Chapter TV ; Greek influence, 
102 f.; contributions compared with 
those of Greece, 12 1 ; constitutional 
doctrines, 132; Greek views of the 
Empire, 138 f. ; religion, 143 ; decline, 
149; decline and fall, 161. 

Rousseau, J. J., quoted, i, 2, 5; and 
Seneca, 121. 

Royal power, inalienable, 376 ff. 

Sacerdoiium, supremacy over regnum, 
claimed by Gregory VII, 220- 

Sacksenspiegel, 185. 

St. Ambrose, on the law of nature, 150; 
on supremacy of the bishops in 
matters of faith, 164. 

St. Augustine, on justice, 154-160; 
influence on James of Viterbo, 261. 

St. Bernard, on the two swords, 229, 

St. Chrysostom, on obedience, 153. 

St. Cyprian, on religious uniformity, 
166 f. 

St. Gregory the Great, on authority of 
the King, 153. 

St. Isidore of Seville, on property, 163 ; 
on law and custom, 171 ; on monarchy, 
173 ; on property, 177, 19 1 ; on tyr- 
anny, relation to John of Salisbury, 

322. 

St. Optatus, on authority of the Kin^ 
153 ; on conflict of civil and religious 
authorities, 164. 

St. Paul, 2, 147; doctrine of Romems 
XIII, 152. 

St. Peter, the power to bind and loose, 
207; the keys given to St. Peter by 
Christ, 238. 

St. Thomas, on papal jurisdiction, 235; 
greatest figure of thirteenth century, 
323 ff. ; great change from John 
Salisbury, 324; influence of Aristotle 
on, 324; on law, 326; natural law 
derived from law of God, 327; derivar 
tion of human law from natural law, 
327; pracrical and speculative reason, 
327 f. ; on promulgation and sanctio®s 
of human law, 328; law must be foe 
the common good, 328; on t3fraijny, 
329; relation of law to politics, 329; 
meaning of legihus sdutus, 329; cm 
punishment, 329; <hi coerck^ 329; 
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on limited monarchy, 330, note i ; 
preference for monarchy, 331 fF. ; 
relation of law to nature and virtue, 
334; sin as cause of servitude, 335; 
commentary on passages quoted from 
Aristotle on monarchy, quoted, 398 ff. 

Sanction, insignificant in medieval law, 
284; modem preoccupation with, 365. 

Sanctions, against the prince, 285 ,* lack 
of, in the constitutional theory of John 
of Salisbury, 321 ; against tyranny, a 
matter of degree, 369. 

Schism, 315, 346. 

Science, Aristotle’s division, 56. 

Segusia, see Hostiensis. 

“Seisin,” 176. 

Self-sufficiency (aurapKeffi), 6; of the 
state, Aristotle, 68. 

Senatus consultU 7 ny 122. 

Seneca, 119; theory of man’s fall, 119; 
sin as occasion of departures from 
natural law, 120; De Clementia, 137; 
quoted, 394. 

Separation of powers, Polybius, 100. 

Simony, at time of Investiture struggle, 
204. 

Sin, basis of need for institutions, 120; 
as basis of coercion, 150J as cause of 
inequality, 151; cause of oppression, 
151; as basis of property, 161 ; as 
cause of servitude, St. Thomas, 335. 

Skepticism, sophists, 14. 

Slavery, not a koinonia, Aristotle, 65 ; 
as natural and just, Aristotle, 70; 
criticism of Aristotle’s doctrine, 70 f. ; 
Gains, 123 ; views of early church, 148 ; 
occasioned by sin, 160; effect of Stoic 
and Roman legal ideas on Christian 
doctrine, 161 ; in German tribal law, 
175 - 

Social compact, Cicero, no, 117; theory 
in middle ages, 222. 

Societas perfecta, Plato, 44, 225, 260. 

Socrates, reaction to subjectivism, 19; 
higher law, 19, note 4; debt to 
Sophists, ,20; objectiyity, 20., 

Spmmum yiridariij see Songe du Ve'fgier. 

Song of Lewes, 376; quoted, note i. 

Songe du Vergier, 315; Kings’ rights 
inalienable, 380 f. 

Sophists, 14 ff. ; on law and nature, 

. 14 fi; cynicism of, 17. 

Sophocles, higher law, 19. 


Sovereignty, compared with Aristotle’s 
conception of the ruling power, 
80 f.; in Cicero’s theory, 118; legal 
sovereignty in Rome, 135 ; doctrine of 
Gregory VII in relation to, 219, 221 ; 
as judicial in middle ages, and as legis- 
lative in modern times, 286; tacitly 
recognized in the concordats, 352 ^ 
identification with might, 387; as 
legislative power, 390. 

Sparta, 53. 

Speculum Juris, papal defense, 237. 

Spencer, Herbert, 22. 

Stasis, 23. 

State, modern limitations, 23 ; origin, 
36; as a koinonia, Aristotle, 63; as 
person, 63 ; as final end and destina- 
tion, Aristotle, 68 ; Aristotle’s general 
discussion, 73 ff. ; as embodied in its 
constitution, Aristotle, 76; Aristotle’s 
classification of states, 81 ff.; Aris- 
totle on the best possible, 89; the 
state as creator of property rights, 
162; as subordinate to the church, 
225 f. ; dependent on tenure, 198. 

Statute of York, 377. 

Stoic ideas in the later Empire, 149. 

Stoics, contribution to Roman political 
thought, 106. 

Subjectivism, of the sophists, 14; 
Socratic reaction, 19; relapse into 
subjectivism after Aristotle, 97. 

Summa de Legibus, 185 ; on custom and 
law, 186. 

Summa de Potestate Ecclesiastica, of 
Augustinus Triumphus, 277 ff. 

Supply, and redress, 371 ; as a voluntary 
bargain, 373. 

Supremacy, of King in secular matters, 
York Tractates, 2 12. 

Sword, as symbol of authority, 229. 

Swords, John of Paris on the doctrine, 
266 f. 

Tacitus, 172. 

Tarquins, 108. 

Taxation, of church property, 239 f. ; 
largely voluntary, 373. 

Temporalities of the clergy, at issue, 238. 

Tenure, 181; replaced by ownership, 
198; feudal, as an element in the 
theory of dominion, 259. 

Theocracy, in medieval society, 226. 
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Tholommeo of Lucca, tract in support of 
the Pope, 234. f. ; De Regimine Prin- 
cipurriy 235 ; comparison with Egidius’s 
De Regimine Principum, 258 ; on papal 
claims against the Empire, 272. 

Thomas Aquinas, see St. Thomas. 

Thucydides, 94 f.; Pericles’ funeral 
oration, 95. 

du Tillet, on law and custom, i88. 

Timocracy, 46. 

Tractatus Eboracenses^ see York Tractates. 

Tractaius de luribus Regni et Imperii 
Romaniy of Lupoid of Bebenburg, 288 
ff. 

Tractatus de Potestate Regia et Papaliy 
see John of Paris, 263 IF. 

Tractatus de Prerogativa, of Jordan of 
Osnabriick, 272. 

Translatio Imperii^ discussed by Lupoid, 
289. 

Tres-ancien Coutumier de Normandie, 
185. 

Trezo Law of Free Monarchies, of James 

1. 384- 

Tyrannicide, as informal sanction, John 
of Salisbury, 286; John of Salisbury, 
320. 

Tyranny, 46 ; Aristotle, 54, 58, 83 fF. 
passim; Aristotle’s advice to tyrants, 
93 ; Cicero, 109 ; Cicero on tyranny 
of the mob, no, 13 1; as breach of 
royal trust, 210; York Tractates, 213; 
under medieval legal ideas, 285; John 
of Salisbury on, 320; St. Thomas, 329. 


Vnam sanctam. Bull of 1302, 245 f.; no 
claim to direct temporal power, 246. 

Unity, Plato, 39* religious and political, 
142 ; in medieval society, 205, 225 f. ; 
reassertion, 223; effect of Aristotle 
and of Roman law in breaking it down, 
226; the church as all-inclusive, James 
of Viterbo, 260; as basis of papal 
power, Alvarus, 283 ; of Christendom, 
in John of Salisbury, 320; preferred 
to uniformity by Egidius, 341. 

Utilitarianism, antithesis to Plato, 43, 

Valla, Lorenzo, repudiation of the Dona- 
tion of Constantine, 271. 

Vespasian, lex regia, 128, 136; and the 
Emperor cult, 142. 

Virtue, as positive art, in Plato, 34; as 
relative to the constitution, 77. 

War, first form of public service, 36. 

Wealth, as justification of power, Aris- 
totle, 86. 

Weimar, as city-state, 89. 

William of Moerbeka, translation of 
Aristotle’s Politics, 298, note 2 ; 
translation of the Politics, quoted on 
kinds of monarchy, 398 £ 

William of Nogaret, French civil lawyer, 
224. 

Wycliffe, John, quoted, i ; on dominion, 
quoted, 250, 31S ff. ; identification of 
Pope with Anti-Christ, 315; doctrine 
of dominion, 315; complete separation 
of the two powers, 317. 


Ulpian, distinction of jus gentium from York Tractates, defense of royal power, 
law of nature, 120, 125 ff.; man as 211 ff.; on consecration as sign of 
an animal, 13 1. superiority, 212; on tyranny, 213; 

UUra vires, doctrine in early church, ^ ..jpature and authority of the Qiurdt, 
152 £; in relation to royal acts, 215, J^Protestant elements, 216. 
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